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PREFACE. 



I 



An attempt has been made, in thi: following pages, to 
investigate the principles of that portion of the law which 
imposes liabilitiiis and confers rights on common carriers. 
The sources from whence the materials for this investiga- 
tion have been derived, are almost exclusively those re- 
ports of adjudged cases which are considered as leading 
authorities, and the treatises of eminent English lawyers. 
But as every species 6f carrier has been included in this 
inquiry, from the petty owner of a car travelling from 
village to village, to the proprietor of the merchant ship 
trading to this country from distant ports, some alinsion to 
the writings of foreign jurists has been indispensable. As 
their opinions, however, form no part of the law of England, 
and as they are resorted to for the sole purpose of illus- 
trating certain principles not intelhgible to the mere 
Enghsh lawyer, recourse has been had to their jiroduc- 
tiuns, only when the books of reports, and the works of 
our countrymen, have failed to supply the desired infor- 
mation. Upon an attentive perusal of those reports, they 
will be found to contain many sound legal distinctions 
which have never been introduced into any treatise on this 
subject. It has been my endeavour to collect these scat- 
tered fragments of law from the cases in which they have 
lain concealed, and to present them, with such deductions 
as seemed naturally to flow from them, to the considera- 
a2 
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tion of the profession of which I am a member, and to the 
notice of the public ; in the hope that they may not be 
despised by the one, or useless to the other. 

The division of the subject into Liabilities and Rights 
has been adopted under the conviction that it comprised 
the whole of the law affecting common carriers : the liabi- 
lities of any set of persons constituting a part of the rights 
of the rest of the public, which it is able to enforce ; and 
the rights of any particular denomination of persons form- 
ing a part of the liabilities of the rest of the community, to 
which it can be compelled to submit. In the First Part of 
this treatise, the liability of the carrier has been considered 
under very varied circumstances, and traced, through every 
stage, from the moment of its commencement by the re- 
ceiving of the goods, to its final extinction by a competent 
delivery. In the Second Part, his rights have been dis- 
cussed in the order in which they would most naturally 
accrue : and those to which he is entitled before the receipt 
of the goods, and during the possession of them, have been 
first examined; and next, the attention has been directed 
to those that remain to him after parting with that posses- 
sion, either by a delivery to the consignee, or by a neces- 
sary act of jettison. 

If it shall be my good fortune by this discussion to 
remove one single doubt that has hovered over this part 
of the law, it will be ample compensation for my labours ; 
and I trust it will also be considered a sufficient apology 
for presuming to offer the result of those labours to the 
profession and the public. 

G. R JONES. 
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A TREATISE 



ON THE 



LIABILITIES AND RIGHTS 



OF 



CARRIERS. 



PART I. 



LIABILITIES OF COMMON CARRIERS. 



CHAP. L 

Sect. 1. — Who are Common Carriers. 

All persons carrying goods for hire^ as masters and own- 
ers of ships (a)^ lightermen^ stage-coachmen, and such 
like, come under the denomination of ccMumon carriers. (6) 
With respect to owners of ships, where there is a charter- 
party, by the terms of which the possession of the vessel 
does not pass to the charterer (c), but continues in the 
owners/ the latter are to be deemed the carriers ; but where 
possession is transferred by the charterparty, and the 
charterers {d ) employ their vessel in carrying under bills 
of lading or otherwise, the goods of different merchants, 
they resemble the owners of a seeking or general ship, and 
are considered in law common carriers, {d) 



(a) 4 Com. Dig. tit. Merchant, 
£. 8. BoHcher v. Lawton^ Rep. 
t€mp. Hardwicke, p. 85. 

(Jf) Bacon's Abr. tit. Carriers. 



(0 Bohmnck ▼. Jfi^ltf, S E. R. 
881. CAmHev.IietrM,2B.&B.410. 
Samtte v. Campiony 2 B. & A. 50S. 

(d) Abbott on Shipping, p. 19. 



^ 



2 LIABILITIES OF 

It is said that the master of a stage coach^ vho carries 
only passengers for hire, shall not be liable for their goods 
if they are lost, {a) But if he conveys goods for hire 
as well as passengers^ he is a common carrier, and liable 
for them, (a) And though no specific charge be made 
for the goods, yet if he take them as an inducement to 
passengers to travel with him^ he is a common carrier of 
them ; for when a passenger goes with him, he does so, 
not only that he, but that his property may be con- 
veyed safe; besides, the custody of the goods may be 
considered as accessary to the principal contract, and the 
money paid for the passage as extending to the care of the 
box or portmanteau (fc) ; and this is represented by Lord 
Holt (c) as resembling the case of an innkeeper^ to whom a 
traveller pays nothing for the security of his goods in the 
inn, but only for his entertainment and lodgings ; and yet 
the reward which he pays for his entertainment and lodg- 
ings entitles him to an action for the loss of his goods. 
And though the owner be on the coach, and have his 
eye on the portoaanteau, yet the carrier is not absolved 
from his responsibility, but will be liable if k be 
lost, {d) A person undertaking a public employmeAt is 
obliged to serve the public as far as that employment est* 
tends {e ) ; therefore a carrier is bound to carry goodd 
brought to him for that purpose, if he ha^ conveniency to 
dd so, and is ofiered his hire | and an action on iJie ease 
will lie against him for a refusaL {f) But he cdiinot bd 
compelled to take more than his usual weight and numbeir 
of passengers ; and therefore^ if a permn put a bois behind 



(a) Bacon's Abr. tit. Carriers. 
(h) Sir W. iones) JUw oS^ BaU- 
ments, 94. 
ic) 12 Mod. 487. 



{d) Robinson v. Dwimor«, 2 B. 
^ P. 419. 

((f) I4014 Qaym 6M« 

(/) Jackion v. Ktfgvffy 2 Show. 
82T. 



COMMON CARIttEHS. 3 

a stage eoach already fall, and the driver refuse to take 
eharge of it, he is not liable if it be lost, (a) Or if a man 
eome to lade goods at an unseasonable time, the darrier 
is not bound to receire them : so he may refuse to admit 
them into his warehouse, before he is ready to take his 
journey. (6) 

The following case upon the st. 3Car. 1. c. L " For the re- 
formation of abuses on the Lord's Day,'* lately came under 
the consideration of the Court of King's Bench : (c) 

A certiorari was applied for, to remove a conviction 
before the justices of the borough of Stamford, under that 
statute. The defendant was the driver of a van travelling 
to and from London and York, and was stopped in Stamford 
whilst on his journey, and convicted as a carrier travelling 
with horses on a Sunday. It was contended that he did 
not come within the terms of the statute, which ought to 
be confined to such conveyances as were in use when the 
act passed ; otherwise not only every stage-coach, but also 
every mail-coach, which carried a parcel, or even a passen- 
ger, upon a Sunday, might be stopped, and the driver 
subjected to a penalty at every place through wliich he 
passed. 

By tfie Court. — " We decline at present saying any 
thing upon the inconsistency suggested as to either stage 
or liiail coaches ; but we are clearly of opinion, that a per- 
son who has the care of a van is a carrier within the terms 
of this act of parliament, which ought to receive a liberal 
construction, being for the better observance of the Lord's 
Day." 

The conductors of the post-office appear, from the na- 
ture of their employment, to come within the definition of 

(a) Lavett ▼ Hobbs^ 2 Slit>w. 128. I (c) Ex parte Middleton, 3 B. & 
(6) Lard Raym. 652. I C. 164. 
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common carherB, as it is their province, by means of sub- 
ordinate agents, to deliver letters for a certain reward to be 
therefore paid. Andit was the opinion of Powis, J. " that 
if such as office had been erected at common law by a 
private man for gain, an action would have lain against 
him for a miscaiTi^e." (a) But inasmuch as it is consti- 
tuted hy statute, not by the common law (ft), and as it 
seems to hare been the inteut of the act, that the postmas- 
ter-general should not be chargeable as a common car- 
rier, the express words of the patent being that he should 
not auawer for the default of the inferior officers (b), it has 
been decided that he is exempt from the extensive risks, to 
which other carriers, in respect of their public employ- 
ment, are exposed, and that he derives both his rights and 
his liabilities from the advantages conferred by, or the 
precautionary provisions iotroduced into, the enactments 
which first created the office, subject, of course, to the 
amendments made in after-times by the legislature, (c) 

In examining the various changes under peculiar cir- 
cumstances of the liability of the carrier, it is intended 
to pursue the following order : 

1st, To point out the beginning, extent, and sources of 
it, and to separate (what is often confounded) that portion 
of it which proceeds from the public nature of his employ- 
ment, from that which is the result of the reward he receives. 

2dly, Its limitation by notices and special acceptances. 

3dly, The inefficacy of these notices in cases of mis- 
feasance and negligence on the part of the carrier. 

4thly, How the fraud of the bailor, or a guiltless con- 
cealment of the value of the property entrusted to the car- 
rier, will affect hie liability. 

, (n) Lane v. CoHon, Lord Rajm. I (c) Whitfield v. Lont Lt De- 
046. 649. tpttuer tl ai. Conp. 794. 

(i) Ibid. 650. I 
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5thly, Its limitation by acts of the legislature. 

6thly, By whom the action against him may be brought 

7thly, How he is affected by the exercise of the right of 
stoppage in transitu. 

8thly, The requisites of a competent delivery, by which 
his responsibility is terminated. 



Sect. 2. — Tht Commencement of the lAability* 

The responsibility of the common carrier begins at the 
time of his acceptance of the goods for the purpose of con- 
teyance. It attaches on the land-carrier the instant they 
are deposited in his warehouse (a), and on masters and 
owners of ships, when they are received by them on the 
quay or beach, or in their boats (fe),or delivered to the mate 
of their vessel, (c) But the mere fact of a shipment of 
merchandizes on board a vessel will not make the owners 
liable for a non-delivery, unless it appear that they ac- 
cepted them for the purpose of conveyance'; and such ac- 
ceptance must be averred in the declaration, (d) 

In a late case(e) upon a policy of insurance made ^* upon 
goods lost or not lost at and from London by land-carriage to 
Harwich," where the goods were lost by the carriers, the 
declaration did not aver that they were loaded at London 
in the waggon or carriage to be conveyed to Harwich, upon 



(a) 1 Wil8. 282. pei* Lee 
(6) Abbott on Shipping, 222. 
(«) Cohhan. v. Dotofif, 5 Enp. N. 
P. R. 41. 



(d) Max V. RjoberU, 12 £. R. 
89, 94. 

(e) Boehm v. Combe^ 2. M. & S.,. 
172. 
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Mrhich it was objected that it did not appear that the jour- 
ney had ever commenoed, and that therefore the loss was 
not within the terms of the policy. But Lord EUenborough 
said, that the words " by land-carriage/' meant from tte 
time the goods were put into the charge of the carrier. 

There must however be a due delirery of the goods into 
the possession of the carrier, in order to impose on him the 
liabilities incidental to his employment. Where a parcel 
of hops was deposited for a common carrier at the inn- 
yard from whence it was his custom to begin his journey, 
and it was proved that there were many carriers who set 
out from the same place, it was held that this was not 
such a proof of the hops having been placed into the pos- 
session of this particular carrier as would make him respon- 
sible for their value, (a) And even if the goods are actu- 
ally put into his waggon, or barge, this will not charge him, 
where other circumstances exist indicative of an intention 
that they should not be entrusted to his custody. It is the 
usage of the East India Company, on the unshipping of 
their goods, to place an officer, who is called a guardian, in 
the lighter, who, as soon as the lading is taken in, puts 
the Company's lock on the hatches, and goes with the 
goods to see them delivered safe, at the warehouse. If 
part of the goods are lost or damaged in this lights, it has 
been held that the owner thereof is not liable on his under- 
taking as a common carrier; this precaution on the part of 
the company having divested him of that character. For, 
said the Lord Chief Justice, '' they placed no trust in him, 
and the goods were not to be considered as ever having 
been in his possession, but in the possession of the com- 
pany's servant, who had hired the lighter to use himself." (6) 



(a) Soltoay v. Holtowayy Lord I (6) East htdh Company v. Pul- 
Raym. 46. | len, Str. 690. 
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S£CT. 3. — The Extent and Source of Liability, 

In order to understand, perfectly, the extent and source 
of that liability to which common carriers are subject, it 
will be necessary to advert to two sorts of Bailments, and 
jto define the quantity of diligence required in each. 

The one of these is the second sort of bailment, in the 
classification adopted by Sir W. Jones, and is called (a) 
Mandattem. It is defined to be (b) a ** Bailment of goods^ 
without reward, to be carried from place to place, or to 
have some act performed about them/' The bailee in such a 
case is said to be^ either (c) a mandatary to carry, or a man*- 
datary to perform a work. The former of these, which is 
the one requisite for my purpose, is responsible only for 
gross neglect, or a breach c^ good faith, (c) And gross 
neglect is defined by the same learned person to be (d) 
the want of that care, which every inan of common 
sense, how inattentive soever, takes of his own property ; 
** For instance/" (e) saith Sir W. Jones, " if Stephen de^ 
sire Philip to carry a diamond-ring from Bristol, to a 
person in London, and he put it tcith barik-notes of hk 
own into a letter-case, out of which it is stolen at an inn, 
or seized by a robber on the road, Philip shall not be 
answerable for it, although a very careful, or perhaps 
a contmonly prudent man would have kept it in his purse 
at the iiin, and have concealed it somewhere in the 
carriage^ but, if he were to secrete his own notes with pe- 
culiar vigilance, and either leave the diamond in an open 
room, or wear it on his finger in the chaise, I think he 



(a) Sir W. Jones' Law of Bail- 
ments, p. S6. 
(6) Ibid. 117. 
(c) Ibid. 120. 



(d) Sir W. Jones* Law of Bail- 
ments, 119. 
(<?) Ibid. 62. 
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would be bounds in case of a loss by stealth or robbery, to 
restore the value of it to Stephen.'' 

The other sort of Bailment to which I shall allude, is 
called (a) Locatum, or hiring, which is always for a reward; 
and it is that branch of it, denominated Locatio cperis mer" 
dum vehendarum, under which the common carrier's un- 
dertaking is comprised. This species of bailment arises 
when goods are bailed for the purpose of conreyance from 
place to place, either to a public carrier, or to a private 
person, and it (6) is defined to be a letting out of care and 
pains in canying the things delivered, from one place to 
another, for a stipulated or implied reward. If the goods 
be intrusted to one exercising a public employment, as to 
a common carrier, he is bound (c) to ddiver them at all 
events ; and it is the same with a common hoyman, or the 
master of a ship, {d) The law charges this person, whose 
trade it is to carry goods, against all events but the acts of 
God, and of the enemies of the king, (c) If this bail- 
ment be to a private person, (e) though he have a reward 
for his management, yet he is responsible only for ordinary 
neglect ; and of this kind are bailies, factors, and such 
like. And the omission of that care, which every man of 
common prudence, and capable of governing a family, 
takes of his own concerns, constitutes ordinary neglect, {f) 
The liabiUty of the private carrier is derived from his hire, {g) 
That of the mandatary to carry from his (A) undertaking, 
which, being gratuitous, excuses him in the absence of 
gross neglect. The liability of the common carrier, from 



(a) Sir W. Jones on Bailments, 

36. 
ih) Ibid. 118. 

(c) Cogg$ y. Barnard^ Lord 

Raym. 917, 918. 

(d)MorMv.6f/tte,lVent.l90,2S8. | 



(e) Sir W. Jones on Bailments, 
121. 

(/) Ibid. 118. 
{g) Ibid. 9S. 
(h) Ibid. 62. 
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which he is not absolved by the exercise of the utmost dili- 
gence (a), proceeds from two sources (fe), his public em- 
ployment, and his hire. There is no uncertainty in the 
case^ on this subject, as to the extent of liability incurred 
by the common carrier, but it is not clearly defined what 
portion of it is derived from his public employment, and 
what portion from his hire, too great stress being in general 
laid upon the latter, and not sufficient upon the former, (c) 
Th^ne exists, however, a palpable distinction. That re^ 
sponsibility which is founded on the reward, is not incurred 
when certain degrees of diligence have been used, whereas 
that which is imposed by the common law, is excused by 
no quantity of diligence; so that it is necessary, by some 
act on the part of the bailor or the carrier, that the latter 
should be suspended during the operation of the former. 
I shall, therefore, first shew the reasons of the law's rigour 
towards carriers ; and next those cases wherein its powers 
have been suspended. 



Sect. 4. — The LiabilUy at Cwnmon Law. 

By the law of England, common carriers are made re- 
sponsible for eveiy loss, not occasioned by the enemies of 
the king or by the act of Ood ; that is, by such an act 
as could not happen from the intervention of man, as 
storms, lightnings, and tempests, (d) Subject to these 
two exceptions, they stand in the situation of insurers of 
the goods. In this respect they are distinguishable from 



(a) DaU V. HaU, 1 Wilt. 281. 

(b) Lord Raym. 918. 

(c) Sir W. Jones on Bailnient», 
p. lOS. 106. 



(d) Forward t. Piitard, 1 T. R. 
27. SS. 
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private bailees for hire, who are only liable for the omissioii 
of due diligence, (a) But no portion of this common-law 
liabiUty is the produce of their pay. If the carrier be 
robbed, though it be by an irresistible multitude of people, 
nevertheless he is chargeable (b), but a robbery is a good 
plea for a factor who is a private bailee for hire, (c ) The 
reward, therefore, is not the foundation for this extensive 
liability of the carrier ; for if it was, the factor would incur 
it too in respect of his hire ; nor does it arise from his re- 
medy over against the hundred {d), for it applies to cases 
where there is no such remedy, as to goods stolen out of his 
warehouse, or out of his waggon in the yard ; but in the 
words of Lord Holt, '* it is a politic establishment, con- 
trived by the policy of the law for the safety of all those, 
the necessity of whose affairs obliges them to trust these 
sorts of persons, that they may be safe in their ways df deal- 
ing ; for else these carriers might have an opportunity of 
undoing all persons that had any dealings with them, by 
combining with thieves, and yet doing it in such a clan- 
destine manner as would not be possible to be disco- 
vered." (e) The same reason is adopted by the civil law 
in this case. (/) And in the words of Sir William Jones, 
*• The public employment, and that distrust which an 
ancient writer justly calls the sinew of wisdom, are the real 
grounds of the law's rigour in making such persons respon- 
sible for a loss by robbery." (g) This extensive liability, 
therefore, is attached to the carrier, in order to guard the 
public against secret combinations, pretended robberies, 
and other accidents which might be feigned, without a 
possibility of remedy to the party; which is a temptation to 



(a) Joaes on Bimmeots, p. 131. 
(6) Lord Raym. 918. 

(c) 1 Fust. 89. a. 

(d) Lord Raym. 653. 



(c) Lord Raym. 918. per Holt. 
(/) 12 Mod. Rep. 482. per Holt, 
Juftt. Inst. lib. 4. Lit. 5, de lege, 
{g) On Bailments, 107. 
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which the law will not expose him, but he must be honest 
at his periL (a) So that it is dear the hire is in no way what* 
ever instrumental in imposing this charge upon him^ for if 
a common carrier, undertaking to carry goods without re- 
ward, should lose them, he is responsible, (ft) But as the 
suspicion of dishonest combinations and unfair dealings is 
stronger against him, for the hope of plunder might have 
tempted him to act gratuitously, in such a case the rea- 
sons of the law operating more forcibly than when hire is 
received, his liability would at least be co-extensive, and 
therefore it is submitted he must make good the loss, un- 
less it was occasioned by the act of God or the enemies of 
the king. This rule of the common law applies with un- 
deviating severity, as weU to cases where merchandises 
are only injured, as to those in which there has been a 
total loss, though the reasons of it appear not to be equally 
well founded in each. Therefore, when a carrier was sued (c) 
on account of the damage certain goods had sustained 
while in his possession for the purpose of conveyance, he 
was not permitted even to give evidence of an entire ab- 
sence of all negligence, which must have been because of 
his public employment, for the recompence could only make 
him liable for ordinary neglect {d), as if a bargeman were 
to shoot a bridge when •the bent of the weather was tem- 
pestuous, but not for a mere casualty or inevitable acci- 
dent (e), which this might have been had he been allowed 
to prove it. 

Such, then, being the foundation of the common law in 
this case, it will be necessary to show the means resorted 
to by the carrier in order to evad6 its rigour ; and in so 
doing, that portion of his liability which is the result of the 
reward, will be clearly manifest. 



(a) 12 Mod. Rep. 482. per Holt, 
Just. Inst. lib. 4. tit. S, de lege. 
(fr) Lord Ray in. 909. per Gould, J. 



(c) DaU V. Hall, 1 W^ils. 281. 

(<f) SirW. Jones oh Baalments^ ^07. 

(e) 1 T. R. 34. r . 
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Sect. S.-^The ImfnUty resulting from the Reward. 

A COMMON carrier is distinguishable from a private 
bailee for hire by the public character of his employment, 
and therefore, if he was divested of this, he ought regularly, 
according to the law of bailments, to be responsible only 
for ordinary neglect, in respect of his hire, (a) 

If the situation of the carrier had remained as at the 
common law, and it had not been permitted him to demand 
additional payments for extraordinary risks, this discussion 
would have been unnecessary ; for ordinary diligence would 
have been (Jb) no protection to one who was bound to make 
reparation for every loss, unless it proceeded from the act 
of God, or the king's enemies. In order to restrain this 
extensive liability, and to procure a remuneration adequate 
to the care necessarily bestowed on the custody of valuable 
property, a practice obtained among particular carriers, of 
giving notice to their customers that they would not be 
accountable for goods or valuables beyond a certain sum, 
unless they were entered according to their worth, and a 
proportionate insurance was effected thereon. These spe- 
cial acceptances are of so early a date, that though they 
are opposed to the policy of the common law, yet time has 
rendered them valid. In the case of Nicholson against 
Willan(c), the judgment of Lord EUenborough fully con- 
firmed their legality ; it is thus reported : — ^'Considering the 
length of time during which, and the extent and univer- 
sality in which the practice of making such special ac- 
ceptances of goods for carriage by land and water has 
now prevailed in this kingdom, under the observation and 
with the allowance of courts of justice, and with the 
sanction also and countenance of the legislature itself, 

(a) Sir W. Jon«s on Bwlmente, I (6) Dale v Hall, 1 Wils. 281. 
103. I («) 5 E. R. M8. 
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which is known to have rejected a bill^ brought in for the 
pvrpose of narrowing the carrier's responsibility in certain 
easesy on the grounds of such a measure being unnecessary, 
inasmuch as carriers were deemed fully competent to limit 
their own responsibility by special contracts ; considering 
also that there is no case to be met with in the books, 
in which the right of a carrier thus to limit by special 
contract his own responsibility has ever been by express 
decision denied; we cannot do otherwise than sustain 
such right in the present instance/' 

It has been many times decided, that if commodities of 
yalue are entrusted to a carrier for conveyance, who has 
published a notice of this kind, but ha^ received for them 
no more than his ordinary hire, in ignorance of their worth, 
he is still bound to bestow due dihgence on those goods, 
and if from the omission of that diligence a loss en- 
sens (a), he must make fuU compensation* (6) In the case 
of Bodenham and Bennett, Mr. Banm Wood, speaking of 
these notices, said, ^* These special conditions were intro* 
duced for the purpose of protecting carriers from extraor- 
dinary events ; but they were not meant to protect them 
from due and ordinary care.'' But the omission of due and 
ordinary care is ordinary neglect (c), for which it has been 
shewn a bailee for hire is responsible, in respect of his 
reward. Therefore it appears that a carrier, holding forth 
special conditions which have not been complied with in 
the bailment of goods of sufficient worth to be subject to 
them, is in the situation, and incurs the habilities of a 
private bailee for hire, that is, as if he were divested of 
his public character; and therefore in the case already 



<a) Beck v Evoim, 16 £. R. 244. 
Smith V. Home, 2>B. Moore, 18. 
Bodenham v. Bennett^ 4 Price, 31. 
Birkett v. WUlan, 2 B. & A. S56. 



(b) Gibbon v. Paynton, Burr. 2200. 

(c) Sir W.Jones onBailment8,118. 

(d) Titchbume v. White, 1 Str. 145. 
Mone V. Slue, 1 Vent. 238. 
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pat, of a catrier undertaking to conrey goods gratmitoudyy 
if there had been a special acceptance on his part, either 
that if the parcel contained gold ( ^ ) or m^obandises of 
ralue, he durst not take it, because it was a dangerous 
time (a), or if the goods were of a perishable nature, for 
want of the necessary means of preserving them, and they 
bad nevertheless been entrusted to him, without acquaint^ 
ing him of their value or of their perishable nature, it 
seems that, in the event of a loss, he would not be answer- 
able, if he had expended on them that care which is de- 
manded from a bailee without hire ; for his common-law 
liability was suspended by his special acceptance, and there 
was no reward to compel him to the exercise of due dili- 
gence, but he was liable only as a mandatary to carry, 
that isi for the commission of gross neglect. As it is 
veiy uncommon for persons to undertake any office of 
trouble without compensation, there id no express adjudi- 
cation in such a case ; but this law seems to arise from the 
decisions on special acceptances. Besides, by considering 
the subject in this manner, a distinction is capable of 
being drawn between the degree of attention exacted 
from a common carrier^ who has received hire, and one who 
has assumed to act as a mandatary to carry ; which could 
not be done if the ordinary care required from the former, 
when he has made a special acceptance, was to be consi- 
dered as the remnant of that duty which is imposed on 
him in respect of his public employment, and not as die 
result of his hire. 

The effect of these notices is to enable the carrier to 
apportion the price to the risk, but they are completely 
inoperative in all cases where the consignor was ignorant 
of their existence. (6) By a compliance with these condi- 



(a) Titehlmme v. WkUe, 1 Str. 1 
L5. Morse v. Slue, 1 Vent. 238. I 



(6) 1 H. B. 300. note. Burr. 
145. Morse V. iSlu«, 1 Vent. 238. I 2298. 8 T. R. 532. 
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ttongy the carrier is made responsible as far as the stated 
▼alue of the goods, fdr all losses or. damage not occasicmed 
by the act of God or the king's enemies, (a) Where their 
conditions are known and not complied with, he stands 
thus with regard to the public. If the exercise of due 
and ordinary care in the performance of the contract f(^ 
convey only is required, the bailor of goods acting without 
imputation of fraud is entitled to it, however great their 
value, on the payment of the common hire ; for a loss 
proceeding from ordinary neglect (6), or from misfeaz- 
ance (c), which is an act done in contravention of his 
contract, must be made good by the carrier, notwithstand- 
ing his notice. But the care thus procured will only be 
as much as is expended on the custody of other parcels, 
and will not vary in proportion to the value of the goods. 

Having examined die beginning, sources, and extent of 
the common carrier'^ liability, it is time to shew what a 
perfect uniformity pervades that line of cases fVom whence 
the above positions have been extracted ; and to preserve 
the order in which they have been laid down, it will be 
necessary to advert, first, to those decisions wherein the 
common^aw exceptions have availed the carrier ; secondly, 
to those wherein he has been protected by a special ac- 
ceptance ; thirdly, to those wherein the advantages of a 
special acceptance have been forfeited by negligence, or 
its equivalent, misfeazanoe. 



Sect. 6.— TAe Act of Ood. 

The common-law exceptions are two; the act of God, and 
the enemies of the king. With regard to the foimer, the 

(a) Tylf V. JMorrice, Barr. 2S«2. | (ft) 4 Price, S1.9 B. £c A.Sft6LSS8. 
Carth. 485. I (tf> 8 T. R. 691. 6 B. & A. 6i. 
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case of the Gravesend barge (a), mentioned by Lord Coke, 
id so directly in point, that I shall insert it almost in his 
own words: — 

" There was a case resolred in the Common Pleas when 
I was there^ concerning the Gravesend barge, in which were 
very many passengers. One there had a pack of great 
value and weight in the barge ; there suddenly happened a 
violent storm, and they were all in danger ; and were, for 
their own safety, enforced to throw out a large portion of 
the goods, for the safeguard of the lives of those who were 
then in the barge ; amongst which pprtion, for the light- 
ening of the barge, this pack of goods was thrown over. 
Afterwards, he which was the owner of this pack brought 
his action upon the case against the bargeman, for these 
his goods thus cast over, and we all there did resolve it 
clearly, that this sudden storm which occasioned the 
throwing over of the goods was the act of God, and could 
not be avoided ; and for this cause he recovered nothing." 

However, in Barcroffs Case (b), it was held that the 
ferryman was responsible for a ca$ket of jewels which had 
been thrown overboard in a storm. This decision pro- 
duced the following comment from Sir W. Jones : — 
'' Now, I cannot help suspecting that there was proof in 
this case of culpable negligence; and probably the casket 
was both small and light enough to have been kept longer 
on board than other goods ; for in the case of the Graven-- 
end barge the pack was of great value and great weight." (6) 
Also if the ferryman surcharge the boat with goods, the 
owners of them shall have their remedy against him. (c) 
And if an ejection of goods from any ship is occasioned by 
the indiscretion of the master's lading her above the birth- 



(a) 2 Balst 280. 1 Rol.Rep. 79. I <e) Beames, Lex Mere. 244. 
(6) AU. 93. On Bailments, 108. I 
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mark) it id customary in s;ach cases by the marine laws, to 
have no contribution made, but satisfaction is due from the 
shipowners or masters. 

Where the plaintiff put goods on board the defendant's 
hoy, who was a common carrier, and in coming through a 
bridge, by a sudden gust of wind, the hoy sunk, and the 
goods were spoiled ; Pratt, C. J. held that the party sued 
was not liable, the damage being occasioned by the act of 
God. ''For although the defendant ought not to have 
ventured to shoot the bridge, if the general bent of the 
weather had been tempestuous, yet thi« being only a sud- 
den gust of wind, had entirely differed the oase ; and no 
carrier is obliged to have a new carriiage for eveiy journey. 
It is sufficient if he provides one which, without any 
extraordinary accident, (such as this was) will probably 
perform the journey," (a) 

From this and the preceding cases, it appears that the 
carrier would not have been excused, though the accident 
was occasioned by the act of God,^ if his temerity or neg- 
ligence had involved him in it : and such formerly was the 
law in case he had been robbed ; for in the time of Henry 
VIII. it seems to have been generally holdeh, " that (6) a 
common earner was chargeable in case of a loss by rob- 
bery, only when he had travelled by ways dangerous for 
robbing, or driven by night, or at any inconvenient hour ;" 
but in the reign of Elizabeth it was resolved, that if he 
^*be robbed of the goods delivered to him, he shall 
answer for the value of them." (c) 

By tiie act of God is meant a natural^ and not an in- 
evitable accident ; and (d) therefore it is no defence to the 



(a) Amies v. StevenB, 1 Str. 128. 

(6) Sir W. Jones on Bailments, 

103. Doctor and Student, D.2. c, 38. 



(c) 1 Inst. 89 a. 1 Ro. Abr. 2. 
Woodlitfe v. Owrtiea, 

(d) Dole V. HaU, 1 Will. 28U 
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carrier by water, that the vessel was tight when it received 
its cargo, but that the rats had caused a leak in the keel; 
through which the water gushed, and spoiled the goods ; 
for he was liable the instant he received them, and in all 
events, except they were damaged by the act of God or the 
king's enemies. So if the loss be occasioned by a fire^ 
which arose from any other cause than lightning. 

The defendant, being a common carrier, had received a 
quantity of hops from the plaintiff, for the purpose o^ 
conveyance, and preparatory thereto he had deposited them 
in a booth, to await the arrival of his waggon. In the 
mean time an accidental fire, not caused by li^tning, 
broke out in a neighbouring booth, which, burning with 
unextinguishable violence, communicated itself to the booth 
in which the hops were deposited, and entirdy consumed 
them, without any negligence in the defendant. Lord 
Mansfield held that he was liable to make good the loss, 
the law considering him as an insurer in all cases except the 
two already mentioned. And it being expressly found that 
there was no lightning, the fire must have arisen from some 
act of man . (a) However, with respect to carriers by water, 
it is enacted by stat. 26 Geo. III. c. 86. s. 2. that no 
owner of any vessel shall be subject to make good any loss 
or damage which may happen to any goods taken in or put 
on board the same, by reason of any fire happening to such 
vessel. 

It is also necessary that the act of God be immediate, 
and its consequences not too remote. In an action brought 
against the master of a vessel navigating the rivers Ouse 
and Humber, from Selby to Hull, by a person whose goods 
had been wetted and spoiled, it appeared in evidence at the 
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trial, that at the entrance of the harbour at Hull there was 
a bank, on which vessels used to lie in safety, but of which 
a part had been swept away by a great flood some time 
before the misfortune in question, so that it had become 
perfectly steep instead of shelving towards the river ; that 
a few days after this flood a vessel sunk by getting on this 
bank, and her mast, which was carried away, was suffered 
to float in the river, tied to some part of the vessel ; and 
that the defendant, upon sailing into the harbour, struck 
against the mast, which, not giving way, forced the de^ 
fendant's vessel towards the b^i^l^> where she struck, and 
would have remained safe, had the bank been in its fbrmev. 
situation ; but on the tide ebbing, her stern sunk into the 
water, and the goods were spoiled : upon which the defend-^ 
ant tendered evidence to shew there had been no actual 
negligence. Mr* Justice Gtould rejected the evidence, and 
he further ruled, that the act of God which could excuse 
the defendant must be immediate, but that this was too 
remote ; and directed the jury to find their verdict for the 
plaintiff, and they accordingly did so. The case waft 
afterwards submitted to the consideration of the Court of 
Elmg's Beneh> who approved of the direction given by the 
learned judge at the trial, and the plaintiff succeeded in 
the cause. And Lord Kenyon observed, that if an earth- 
que^Le had removed the bank at the time Gf the accident, 
the master iriMild hare been excused, (a) 



Sj5CT. 7.— T%e Efjtemies of the King- 

« 
The second exeeptio^ to tjie earner's liability is in the 

event of a loss occasiohed by the enemies of the king ; bpt 

(a) Smith y. Shepherd, Abbott on Shipping, 252. 

c2 
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this does not extend to rebels. In the great case of Morse 
v. Slue {a)y the situation of a carrier is compared to that of a 
gaoler, and it is there said, '' If rebels break a gaol, so that 
the prii^oners escape, the gaoler is liable ; but it is other- 
wise of enemies." Nor does it extend to pirates, if the 
vessel be infra corpus comitatus, or on any arm of the sea 
whfire the land is seen on both sides, so that the common 
law has jurisdiction there {b) ; but if it is on the coasts 
out of the body or extent of any English county where 
the law of the Admiralty prevails, the master is protected 
by that law in the case of pirates, unless there has been 
any negligence in him. (c) And by the civil law this is vis. 
major or casus fortuitus, there being no fault in the master- 
or mariners, and the same is a danger or peril of the sea, 
which, if not in naval agreements expressed, yet it is natu- 
rally implied, (d) But the master must perform the parti 
of a valiant man, and make the best resistance which the 
comparative strength of his ship and crew will allow, (e) The 
power of an enemy mc^reover must operate in preventicm, not 
merely in suspension of the contract; therefore an embargo, 
which is distinguished from an act of hostility in this, that 
it is only a temporary measure (J') will not excuse the car- 
rier, but he must await the removal of the suspension and 
then fulfil his contract (g), or he will be subject to an action 
for its non-performance. (A) Also if the ship be taken 
in battle, and afterwards retaken by another ship in amity, 
and restitution be made and she proceed on her voyage, 
the contract is not determined, (i) It is the same when 



(a) 1 Vent. 100. 238, 230. 

(b) Beawes, Lex Merc. 401. 

(c) Ibid. p. 100. liloUoy, b. 2. 
c. 4. §7. 

(d) Beawes Lex Merc 100. See 
farther, as to perils of the sea, Ab- 
bott on Shipping, 256 et »eq. 



(«) Abbott on Shipping, 280. 

(/) 1 Valin, 626, 627. 

(g) SB.&P. 205. 

(A) Hadley y. Clarke^ 8 T. R. 
250. 

(t) Molloy,b.2. C.4. § 18. 4E.R. 
550. 
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it is recaptured while in the posaessini of the eoemy, who 
was conducting it into port for the purpose of condemna- 
tioQ. (a) And where the condemnation has been pro- 
nounced by a court not having competent jurisdiction, or 

by a consul of the belligerent power in the country of a 
neutral state (6), aad the original owner has subsequently 
obtained possession, by purchasing the vessel of the cap- 
tors, he has been considered as being thereby reinstated in 
hia former possession, and sulyect to existing contracts, for 
during the whole time bis property in the ship had never 
been divested by any legal act. (a) But by a capture and, 
a sentence of condemnation by a competent tribunal, it 
seems agreed that there is an entire dissolution of all the 
ship's contracts, (c) 



Sect. 8. — Notices of Limilatio 



Thkse two instances of exemption from liability are ac- 
corded by the common law to the carrier ; the other, that 
of special acceptance, proceeds from his own act, and is 
thus recommended by Lord Coke, in a note to (rf) South- 
cote's case. !f goods be delivered to one to be delivered 
over, it is good policy to provide for himself in special 
manner, for doubt of being charged by his general accept- 
ance. A box (e) containing money was brought to a car- 
rier, who demanded of the owner what was in it: he said 



(a) Haveleckv. RocktBOod, 8 T.R. 
377. 

(ti>8T.R.2T; on the ship PIbiI 
Oyen. 

(c) Bi^ali'v. Thompson, 3B.&)'. 



B. 430. i E. R. 559. 56l. 



(<J) IRep. &( 
(e) 1 Vent, a 
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that it wa6 filled with silks, and such like goods of mean 
value ; upon which the carrier took it and was robbed^ and 
it was resolved that he was liable. The case of Kenrig ▼• 
Eggleston (a) was similar to it in principle and decision. 
But if (6) the carrier had told the owner that it was a dan- 
gerous time^ and if there were money in it he durst not take 
charge of it, and the owner had answered as before, thid 
matter would have excused him^ Howeter, in a (c) later 
decision, where the practice of special acceptances wasr 
recognized, the two cases mentioned above were denied 
to be good law, on the ground of gross fraud in the own- 
ers of the goods. They were only quoted here in order 
to shew the early introduction of special acceptances* 
The case of (rf) Sir Joseph Tyly and others against Afor- 
rice^ was cited by Lord Mansfield (c) as being deter- 
mined upon the true principles " that a carrier was liable 
only for what he Vas fairly told of." Two bags were de- 
livered to him sealed up, said to contain £200, though in 
fact they contained more, and a receipt was taken accord- 
ingly, '* with a promise to deliver them to W.. Davis ; he 
to pay 10s. per cent, for carriage and risk." There Wasa lo6» 
by robb^. The Chief Justice was of opinion, that the de- 
fendant should answer iox no more than £200. Where the 
carrier gives notice that he will not be accoijlntable for cer- 
tain valuable goods, if lost, of greater worth than a speci- 
fied sum, unless entered and paid for as such, and a parcel 
is delivered to him by a person who knows the conditions^ 
but concealing the value> pays no more than the ordinary 
price of carriage and booking ; on a loss the carrier is nei- 
ther liable to the extent of the sum specified, nor to repay 



(a) AU. 93. I {e) 4 Barr. 2801. 

(6) Tiiehbuirw v. WMtty \ Str .145 . (d ) Carth. 48&. 
1 Vent. 2S8. ^ ' 
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the price actually paid for the carriage or booking. 
This was decided in Clay y . Willan {a)y where the Co«urt ssud 
that the sense of the printed conditions seemed to be^ that 
the defendants were not Uable to any extent. But where 
tke terms of the notice are that ^* no more than £5 will be 
aecounted for, for goods/' unless they are specially ac- 
eepted, the party is liable to that amount upon his con* 
tract, (6) An action of assumpsit was brought against the 
defendants^ as proprietors of the True Briton stage coacb^ 
to recover the value of goods belonging to the plaintiff, and 
lost in the course of their conveyance. On the part of the 
defendants, the following notice was proved to have been 
pubUshed : '^ Take notice, that no more than £5 will be 
accounted for, for any goods or parcels delivered at this 
office, unless entered as such and paid for accordingly."^ 
The goods lost were worth more than £5. It was hekl that 
a verdict to that amount was good, though the declaration 
was in the common form of declaring against a carrier for a 
loss of goods^ Lord Ellenborough in delivering judgment, 
alluded in these terms to the last cited case : ^' If indeed^ 
the provision be of such a nature as goes in discharge of 
the liability of the party under the contract altogether, in 
case a particular condition is not complied with, as in 
Clay V. Willan, (where the goods were not to be accounted 
for at all, unless properly entered and paid for,) that will 
not merely operate in reduction of the damages, but in bar 
of the action.'* It is also not unusual for carriers by water 
to publish a notice protecting themselves from the conse- 
quences of any accident or misfortune whatever, unless oc- 
casioned by the actual negligence of the master or crew, 



(a) 1 H. Bl. 298. Izeii v. Mwm- 
taiUy S. P. 4 £. R. 370. Harris 



V. Packwood, S. P. S Taun. 264. 
Nichohon v. WiUany 5 E.R. 507. 
(fr) Clarke y. Gray, 6 E. R.664. 
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as was done in the case of (a) Evans v. Souk, which the 
defendant was held not to have waived by having made 
compensation on other occasions for damage without in- 
vestigating its cause. A similar notice was proved in 
lyony. Melh (6), with this addition^ that the defendants 
would pay £10 per cent upon such loss or damage^ so as 
the whole amount of such payment should not exceed the 
value of the vessel and freight ; although the loss in that 
case did not arise from the negligence of the master or 
crew, but from the misconduct of the owner in providing a 
leaky vessel; it was held that the notice could not operate 
to cover such an instance of perscmal default, and he was 
compelled to make full compensation* But if the ves- 
sel had been sea-worthy when it took in the cargo^ ^id 
without the neglect of the crew, had sprung a leak during 
the voyage, it would have been otherwise, (a) 



Sect^ 9. — Liabiliti/in Cases of Ordinary Negkct. 

It has been said (c) that a carrier who has published a 
notice which has not been complied with in the consign- 
ment of goodsy is not absolutely excused if they are lost or 
damaged^ but descends into the situation of a private bai- 
lee for hire; and this deduction has been drawn from 
thence — that he ought to be liable, notwithstanding his 
notice, for the omission of due and ordinary care (d)y and 
for misfeazance. (e) 



(a) 2M.&S. l. 
lb) 5 £. R. 428. 
(c) See ante, p. 13. 



{4) SirW.Jones onBailments^lOS. 
(e) Com. Dig. p. 297. tit. Mer- 
cbant (B). 
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And first, as to negligence^ the case of (a) Beekv. Evans 
is in point. The plaintiffs had sent a cask of brandy by 
the defendant's waggon from Shrewsbury to London. Be* 
fore the waggon reached Birmingham^ the cask was leak- 
ing fast^ and the driver was informed of it ; he delayed 
three hours in Birmingham without attempting to stop it, 
passed through WolTerhampton, where he made some stay, 
and at the next stage beyond Wolverhampton, having some 
parcels to deliver, he took the cask out, and the remainder 
of the brandy was saved. The defendants had given the 
usual notice, that they would not be answerable for any 
goods above the value of £5, imless insured and paid for 
accordingly. It was left to the jury to consider whether 
the injury arose from the negligence of the defendant's 
servant, the waggoner, in not examining the cask after he 
was informed of its leaky state, at either of the places where 
he halted ; which being found in the affirmative, a verdict 
was taken for the full amount of the loss, though no more 
than the ordinary price of carriage had been paid. And a 
rule to set aside this verdict on the ground of misdirection 
in the learned Judge, was moved for, and refused, in the 
Court of King's Bench. There was a similar decision in 
the Exchequer. (6) The defendants, who were proprietors, 
of a public stage coach, and had published the usual notice, 
received fix)m the plaintiffs a valuable bank parcel, to be 
conveyed from Hertford to Brecon, for which they were 
paid only the common hire: when the coach arrived at 
Brecon, the driver was in liquor, and although the entry 
in the way-bill was known to the book-keeper, no search or 
inquiry was made for the parcel, and it was consequently 
lost. The jury having found that there was gross negligence 

(a) 16 £• R,1U4. (6) Bodeuham v. Bennett, 4 Priee 31. 
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on the paJrt of the defendants, they forfeited the benefit of 
tiieir notice^ and were obliged to make good the whole loss* 
It fieems to have been the opinion of the Court kere^ that 
lets than gross negUgence y^ovM. have made them ret^nsibley 
lb? Mr. Baron Graham said, that he perfectly ^^ agreed with 
the counsel for the defendants, that they would not have 
been liable^ if ordinary diligence had been used f* it was, 
then^ the omission of this diligence, (which is the defini- 
tion already (a) given of c^dinary neglect,) that made them 
liable. And Mr. Baron Wood added, ** that tlMse notices 
were not meant to exempt carriers from due and ordinary 
care," The case of Snnth v. Home (b) was decided in 
the Court of Common Pleas. A parcel had been sent 
from Worcester to London, by the defendant's coach. 
It arrived in London, and was taken from their office in 
a eart, under the direction of one p^son orAy (it being 
the usual practice to employ two persons for that pur- 
pose); this man left the cart unprotected in the street, while 
he went to different houses, to deliver other packages. 
There was no additional price paid for insurance, although 
the defendants had published a notice, requiring it for par* 
eels of a certain value. It was held that the carrier was 
liable up to the full value. In this case the jury found 
that the defendants had been guilty of gross negligence, 
and, therefore, no question arose as to whether a minor de-^ 
gree of culpability would have deprived them of the pro- 
tection of their notice. But in Birkett v. Willan (c), where 
the servant of the defendants, who were stage-coach pro- 
prietors, had delivered a quantity of cochineal to a person 
who applied for it, but who had no right to receive it, the 
jury had been directed to find a verdict for the defendants, 

(a) See ante, p. 13. (b) 8 Taun. 144. 2 B. Moore, 18. 5 B & A. 67. 

(c) 2 B. & A. 356, 358. 
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if they thought the plaintiff i;raB aequainted widi the terms 
of the notice, and secondly^ if the plaintiffs knew nothing 
of the Botioe^ then, if the defendants had taken due 
care. Accordingly they returned a verdit^t fbr the de^ 
fendants. Afterwards the Court of King's Beneh granted 
a &ew tri^l^ on the ground that it ought to have been lefl 
separately to the jury ; for if the defendants had not taken 
due care^ they were liable, though the plaintiffs were ac* 
quainted with the notice ; which proves that less than grosa 
negligenoe will defeat the operation of the notice, for the 
omission of due care, is only ordinary neglect, (a) From 
these cases it appears that the exercise of due diligence is 
a defence to a carrier, who is under the protection of a 
notice, whereas it is not receivable as evidence in, favour of 
(me whose responsibility remains as at the common law. (by 
But if the want of fair dealing on the part of the plaintiflT 
has caused the negligence of the defendant, even if it should 
be gross, the notice is a protection, for the plaintiff cannot 
complain of the consequences of his own act. (c) 



•ta'i^iABafcA^i 



Sect. 10. — Liability in Cases of Misfeazance. 

The distinction between negligence and misfeazance, 
seems to be this, that the former takes place in the course 
of performing the contract, the latter consists in an act 
done in direct contravention of it, by which its performance 
is prevented. Of this last description was the ease of (d) 
Ellis V. Turner. A vessel belonging to the defendants, and 
plying from Hull to Gainsborough, took on board some 



(a) Sir W. Jones on Bailment, 118. I (c) JSatoon y.Donovan, 4 B. & A.21. 
(6) Dale v. Hail, 1 Wils. 281. I (d) 8 T. R. 5Si. 
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goods of the plaintiiFs to he delivered at Stockwith. It 
went safe as far as Stockwith^ and there delivered part of the 
cargo, but not the goods in question^ and in proceeding on 
her voyage, sunk, before her arrival at Gainsborough. The 
defendants had published a notice, protecting themselves 
from the want of care in the master or crew; they were, 
notwithstanding, made accountable for this misfeazance of 
their servant the master of the vessel, in not deUvering the 
goods at Stockwith in safety, when he might have done 
so. In like manner, in Gameit v. Willan (a), an act of 
misfeazance annulled the notice. The defendants Jones 
and Willan had accepted a parcel, booked to be sent 
by their coach from London to Worcester; it was car- 
ried conformably to their contract, a part of the way, 
and then forwarded on by another coach, in which 
Jones had no interest, and was ultimately lost. It was 
held that the plaintiffs having contracted for the care and 
attention of both Willan and Jones, had had the care and 
attention of one only, so that they had not obtained that 
for which they had contracted, by the wrongful acts of the 
defendants, and this being in direct contravention of their 
contract they were made responsible for the whole loss, 
notwithstanding their notice. The latest decision on this 
point is that in Sleat v. Fagg. (6) The defendants having 
published the usual notice^ received a parcel of considerable 
value, and contracted to send it by the mail ; no insurance 
was made thereon, or intimation given of its value ; it was 
sent by another coach and lost. The Court held, that if 
the defendant had forwarded the parcel by the mail, in 
pursuance of his contract, he would not have been liable 
for the loss, but as he had acted in direct contravention of 

(a) 5B.&A.53. (6) Ibid. 342. 
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it^ it was a misfeazance, and against that the notice was no 
protection. There is a very recent case (a), so similar to 
this in its facts, and so opposite in its decision^ that I 
cannot omit drawing a comparison between these two 
determinations. In each of them the bailment was pre- 
cisely the same ; in each there was proof of the pubUca* 
tions of notices^ of the value of the goods^ of the con-* 
cealment of that value^ and of their loss. In Batson ▼. 
Donovan, the defendant was protected by his notice. In 
Skat v. Fagg, he was responsible for the goods. In the 
former case the loss proceeded from the negligence of the 
defendants ; in the latter from their misfeazance : and as the 
concealment of the value^ which was the plainti£f s fault, had 
caused the negligent performance of the contract, he was 
barred from complaining of that which was the consequence 
of his own act^ but such a concealment could never cause 
a misfeazance, that is, a non-performance of the contract, 
and therefore in that case he is entitled to maintain his 
action. This is the true ground of the difierence of these 
determinations, and the principle on which they have 
proceeded is perfectly inteUigible, so long as misfeazance 
and negligence are not confounded together. 

Having thus shown that a common carrier, who has 
made a special acceptance, is bound to use as much dili- 
gence as a private bailee for hire, it will be necessary to 
prove, in order to render the resemblance perfect, that 
he need use no more ; for a bailee for hire is excused 
if he has been only guilty of slight negligence; and 
such is the case with the carrier. (6) The defendants, who 
were proprietors both of a mail and a heavy coach to 
the same place^ had accepted a parcel to be conveyed 



(a) Bat$on v. Donovan, 4 B. & 
A. 21. 



(6) Nicholwm v. WUUm, 5 £. R. 
507. 
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by the mail, but they had booked it by the other coach ; 
there was no proof of its having been sent by eitl^r: 
therefore, notwithstanding the booking, it might have gone 
by the mail, according to their contract. The defendants 
published a notice requiring the usual insurance for goods 
worth more than 6/. ; which had not be^i made in thia 
case, though these exceeded that value. In an action for 
the non*delivery of this parcel, the Court held the proof of 
misfeasance to be incomplete, and that the case amounted 
only to a negligent discharge of their duty as carriers, and 
was insufficient to deprive them of the benefit of their 
notice. Accordingly, a nonsuit was directed to be entered. 
A special contract made with one of the proprietors of 
a stage coach may also defeat the operation of a notice, 
and revive the common law liability of the carrier. An 
action was brought against several defendants as proprie- 
tors of the Liverpool mail, for the loss of a valuable box ; 
and in answer to a notice of limitation which was proved 
on their part, the plaintiff set up a special undertaking 
entered into with one of the defendants to carry boxes of 
this value at the ordinary price of conveyance. The jury 
found that there existed such a contract, and further, that 
the loss was by felony, and that there was no negligence. 
It was held, notwithstanding, that all the defendants were 
liable ; and in reply to an argument urged to the Court, 
^»t some of the defendants had become partners in the 
c<mcem after the agreement was made, Bayley, J. said : If 
the evidence proved a contract, I have no difficulty in 
saying it would bind all the partners at that time, and all 
who might afterwards become so, until some notice was 
given of an intention to rescind the same, (a) 

(a) Helsby v. Mears and others, 5 B. & C. 504. 
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Sect. 11. — The Publicaiwn of Notices. 

Thbse notices have been cansidered by Lord Ellenbo- 
rough (a) in the light of agreements entered into between 
the carrier and the owner of the goods, and iherefare in 
order to render them binding, it is necessary that each 
party should be appvixed of their contents. (A) But diis 
knowledge may be presumed from the ciroumstances of 
each particular case, without the necessity of proving that 
a personal communication had been made on the subject. 
The fact of having formerly paid bills to carriers^ which 
had a notice subscribed to them, is evidence that the 
party had read it. Also, the same may be inferred by a 
jury where it is written and posted up in large cha*- 
racters in the office where the parcels are booked ; for if 
the party bringing the parcel be cognizant of it, it is 
sufficient. {<;) And if an agent who is ignorant of the no- 
tice deliver to a carrier the goods of his principal, who is 
acquainted with it, the bailee may be considered as a spe- 
cial acceptor ; for it was the duty of the principal, if he ob- 
jected to the conditions, to have instructed his agent to 
employ another i^anrier. {d) 

These special acceptances were first introduced for the 
protection of the carrier ; for they suspended his common- 
law liability as to valuables, unless particular conditions 
were complied with. They have since become serviceable 
for the security of tiie pijAdic ; as if, on tiie payment of a 



(a) 5E.R.439. 

Ik) 1 H, Q. SOO. note. 2 M.^ 
S.l. STann.264. 
(c) Butter y^HeatUf 2 Camp. N. 



P. C. 415. CUnfton v. Hunt, 3 ibid. 
27. Cobden v. Boltim, 3 ibid. lOS. 
(d) Mtufkew V. £ttmet, 3 B.& C* 
6#1. 
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proportionate reward, he should consent to waive even the 
exceptions allowed to his liability by the common law, and 
undertake to deliver the goods safely and securely at all 
events ; or to indemnify the owners even if the loss pro- 
ceeded from the act of God, the enemies of the king, or 
any possible event whatever. A notice of this nature was 
proved in the case of Jjffon v. Mdh (u)y to have been pub- 
lished by fifty owners of vessels at Hull. 

The charge of insurance is not entirely discretionary; 
for if it be exorbitant, the carrier may incur the guilt of 
extortion, (b) And though he can by his own act ren- 
der his responsibility unbounded, yet he cannot by any 
means excuse himself from fraud, for a notice containing 
an exemption from liability in every case of loss, so as to 
charge him for no misdemeanor that should be in him, 
would be deemed a protection contrary to reason and good 
manners, (c) It would also be a repeal of the common 
law, which considers liabiUty as essential to the character 
of a carrier, and would offer a dangerous temptation to 
dishonesty and rapine. 



Sect. 12. — Legislative Restrictions agmnst Extortion, 

The legislature has interfered more than once for the 
purpose of checking all exactions on the part of carriers, 
and regulating the rates of carriage of goods. By stat 
3 W. and M. c. 12., authority was given to justices at the 
next quarter sessions after Easter, to assess and rate the 



(a) i £. R. 430. 

(6) 8 Taon. 272. 6 £. R. 432. 

(c) Doctor and Student, Dial. 2. 



c. 38. Noy's Maxims, 92. Jones 
on Bailments, 48. 
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prices of all land-carriage of goods whatsoever, brought into 
any place within their jurisdiction, by any common wag- 
goner or carrier, and to certify the rates and assessments so 
made, to the several mayors, and other chief officers of 
each respective market town within their jurisdiction, to 
be hung up in some pubUc place in such town. And u 
penalty of 6L was imposed on every carrier demanding a 
greater sum than was allowed by these assessments* 
This act is alluded to in the stat. 21 G. 2. c. 28. ; by 
which, after reciting that " no rates for the carriage of 
goods, from distant parts of the kingdom to the city of Lon- 
don, and places adjaceiit, had been settled, and that seve- 
ral common waggoners and carriers had from thence fakes 
occasion to enhance the price of carriage of goods, to the 
prejudice and obstruction of trade," it was enacted, that if 
any common carriers, should, after a day therein named« 
take any greater price for the bringing of goods to the city 
of London, or within the bills of mortality, than is settled by 
the justices for the county or place from whence such goods 
are brought, for the carrying of goods from London to the 
said county or place, he should forfeit 51. ; and the clerk 
of the peace for every county or place, is thereby ordered, 
immediately after Easter session, to certify to the Lord 
Mayor of the city of London, and to the respective clerks 
of the peace for the county of Middlesex and Surrey, and city 
and Uberty of Westminster^ the rates and assessments made 
for the carriage of goods, in pursuance of the said act, in 
their respective counties and places. 

In the year 1825, this subject came again under the 
consideration of the legislature, and a committee was ap- 
pointed by the House of Commons, to enquire into so 
much of the above-named acts, as related to the carriage 
of parcels, and into the 39 G. 3. c. 58., commonly called 
the porterage act. The committee having finished the^ in* 

D 



34 LIABILITIES OF 

vestigation, sent in their report, in which they described 
the original intention of the enactments 3 W. & M . and 
21 G. 2. ; they then pronounced, that from the evidence 
taken before them, these two statutes were almost inopera- 
tive at present, as out of all the counties of England and 
Wales, not more than six returns of the appointed rates 
had been made to the Lord Mayor. But, that even if the 
provisions of these laws had been carried into execution 
more accurately, the altered circumstances of the country 
since the period of the passing of those acts, the great in- 
crease in all the modes of public conveyance, and the great 
advantage arising to the public from constant competition, 
had contributed more to render legislative restrictions less 
necessary than formerly. That the committee were of 
opinion that the public on the one side, and the proprietors 
of public carriages on the other, were so much alive to their 
mutual interests, that legislative checks were no more ne- 
cessary in their dealings, than in transactions carried on by 
persons in any other business or trade. That it appeared 
also to the committee, from the evidence adduced before 
them, that even in the few counties where the rate had 
been fixed by the magistrates, the public had not benefited 
by the practice; for instances had occurred, where, from the 
spirit of competition, the prices charged by the proprietors 
of public coaches had been lower than that fixed by the 
magistrates. Under these circumstances the committee 
recommended a repeal of the statutes 3 W. & M. c. 12. 
€Uid 21 G. 2. c. 28. In confonAity with this recommenda- 
tion, an act was passed in the last session of Parliament, 
which, after reciting that so much of those statutes of W. 
& M. and of G. 3 as related to the settling the rates for 
the carriage of g9ods, had become inoperative and inappli- 
cable to the present times, enacts, 'Hhat the provisions 
hereinbefore set forth, and any other powers and provisions 
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in the said recited acts contained, which relate to the set- 
tling the rates of the carriage of goods^ shall be, and the 
same are hereby severally declared to be repealed.^' (a) 
With respect to the porterage act, it appeared to the com- 
mittee, that complaints had been made, cmd with great jus- 
tice, of the excessive charges demanded for the conveyance 
of parcels by porters from the office of the coach proprietors 
to the residence of the individuals to whom they were 
addressed. Cases of fraud also, in forging the tickets, 
and altering the siim written therein, had been made 
out. A check to this system had been applied, as it 
was proved, with success, by paying attention to the 
characters of the porters taken into the employment of the 
proprietors, and by demanding a security for the honest dis- 
charge of their duty ; but as this system was not general, 
and as great inconvenienices had arisen to the public from 
the inadequacy of the law, the committee were of opinion 
that that statute was capable of amendment, {b) 



Sect, 13. — Fraudulent Bailments, and the Effect of a guilt" 
less Concealment of the Value of the Goods. 

A CARRIER is constantly represented in our law as an in- 
surer, and consequently it is the very essence of all deal- 
ings Xvith him, that they should be fair and honest ; for his 
contract becomes vacated by any imputation of fraud or 
undue concealment. 

The defendant was engaged to convey a quantity of com 
in his boat for the plaintiff, from Wolverhampton to Bir- 
mingham. It was known to the plaintiff, but concealed 
by him from the defendant, that there were riots in the 

<«) 7 & 8 Geo. 4. c. 39. (b) See the Report. 
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neighbourhood, that there was considerable hazard on the 
route the carrier would take, and that the danger was^ that 
the rioters would seize the com in question, which they 
accordingly did, before it reached its destination. Jn an 
action against the carrier for the value of this com. Lord 
Kenyon held that there was fraud apparent on the face of 
the transaction: that all the circumstances and urgency 
of the case should have been disclosed to the boatman at 
the time^ and he should have been asked whether he chose 
to undertake the risk : that common honesty should have 
suggested this^ for no man in his senses would under these 
circumstances have taken the com^ under a liability as a 
common carrier. The other Judges proceeded on the 
ground that it was not the intention of the parties to con^ 
tract with the defendant as a common earner, and in that 
case, as he had done his best, he was not liable to this 
action, (a) 

Although the fraud and imposition of the bailor will 
deprive him of his action, yet the bare concealment of the 
value of a parcel, unaccompanied with other circumstances 
of suspicion, will not of itself constitute fraud, so as to 
be attended with such a result. (J) It is, however, the 
province of a jury to ' decide whether there has been an 
unfair concealment, (c) Where pound (d) notes were 
packed^ into an old hay-bag, and delivered to a carrier for 
conveyance, and the bag arrived safe, but the notes were 
gone, this was held to be such a fraud in the bailor that he 
could not maintain his action ; for by treating the parcel as 
a thing of no value, he had been the occasion of its being 
less guarded, and so had increased the chances of its mis- 



(a) Edwards^ ▼. Sherrait^ 1 £. R. 
(104. 
(&) Skat T. Fogg, 6 B & A. S42. 



(e) BiU$on v. Damo9an, 4 B. & A, 
21. dissentiente Best 

(d) GibbimY,Payniony Barr.2298. 
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carriage : which bears a close analogy to the case of an 
insurer, where concealment^ if it increases the risk, dis* 
charges the underwriter, (a) 

This decision proceeded on the ground of gross fraud ; 
but how far the bailor shall be barred by a guiltless conceal- 
ment has caused a difference of opinion (b) on the bench, 
and as a like diversity of sentiment, in the case of a 
deposit, existed among the greatest lawyers of Rome, some 
mention of their sentiments, with Sir W. Jones's comments 
on them, may help to elucidate this subject, (c) 

^* It was a question, whether, if a box, sealed up, had 
been deposited, the box only should be demanded in the 
action, or the clothes which it contained should also be 
specified ; and Trebatius insists that the box only, not the 
particular contents of it, must be sued for ; unless the 
things were previously shewn, and then deposited. But 
Labeo asserts, that he who deposits the box, deposits the 
contents of it ; and ought, therefore, to demand the clothes 
themselves. What, then, if the depositary w(is ignorant of 
the content$? It seems to make no great difference, since he 
took the charge upon himself; and I am of opinion, says 
Ulpian, that although the box was sealed up, yet an action 
may be brought for what it contained." (d) On which Sir 
W. Jones remarks, that surely cases may be put, in which 
the difference may be very material as to the defence. 
Diamonds, gold, and precious trinkets, ought, from their 
nature, to be kept with peculiar care under lock and key ; 
it would therefore be gross negligence in a depositary to 
leave such a deposit in an open antichamber, and ordinary 
neglect, at least, to let them remain on his table, where 



(a) Park on Insurante, e. 10. 
(6) Batson y. Dwawm, 4 B. & A. 
31. diaentienie Beat. 



(e) Sir W> Jones on Bailments, S8. 
(d) Ibid. p. S8. D.16. 8. c.41. 
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they might tempt his servants ; but no man can proportion 
his care to the nature of things, without knowing them ; 
perhaps^ therefore, it would be no more than slight neglect 
to leave out of a drawer a box or casket, which was neither 
known, nor could justly be suspected to contain diamonds ; 
and Domat, who prefers the opinion of Trebatius, decides, 
that in such a case the depositary would only be obliged to 
restore the casket as it was delivered, without being respon- 
sible for the contents of it. Independently of the question 
of fraud, if the case of Gibbon v. Paynton had been that 
of a deposit, the decision would have been in strict con- 
formity with the opinions of Domat and Trebatius. 

As the same degree of attention will bear a very different 
eonstrnction, according to the value of the parcel on which 
it is bestowed, it is (a) the duty of the bailor to communi- 
cate its contents to the bailee, in order to enable him duly 
to proportion his care ; but if its bulk or external appear- 
ance clearly shew it to be worth more than the sum to which 
the carrier has limited his responsibility, the inquiry as to 
its contents should then proceed from him, as a means to 
direct him in fixing the price of insuring its safe convey- 
ance ; and if in the latter case the goods had been lost, 
when nothing additional had been charged or paid for 
insurance, it seems formerly to have been no defence to 
the action for them to insist that the terms of the notice 
had not been complied with ; which resembles the case of 
the casket above mentioned, where the depositary was 
excused from answering for its contents only when it was 
not known, nor could justly be suspected to contain diar 
monds. 

A carrier (6) had limited his responsibity to 5/. : a cask 
was delivered to him, with a permit, describing it as con- 

(a) Per Hidroyd, 4 B dc A. p. 31. | (() Beck ▼. Evans, 16 £. R. 844. 
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taining brandy. During the journey a loss ensued by 
leaks^e, and he, relying on his notice, refused to make 
compensation. In an action against him, (the judgments 
however, proceeded on another ground,) Lord EUenbo- 
rough said/ ^* the notice, although in its terms it is made to 
extend to any goods of what nature or kind soever, cannot 
be indefinite, but must be construed with reference to the 
subject matter, and to cases where the party has no means 
of knowing of what nature the goods are." The same 
learned Judge afterwards confined this doctrine to those 
cases only, where the carrier (a) necessarily knew that the 
value of the goods exceeded a certain sum. This very 
point came afterwards under the consideration of the Couit 
of Exchequer. (6) The plaintiff brought an action on the 
case against the defendant, as a common carrier, to recover 
damages for the loss of a valuable parcel entrusted to the 
careof his servants, to be conveyed from Exeter to- Lon- 
don by his coach. It was proved that the book-keeper who 
took it in knew the value of its contents, and that on that 
consideration he had caused it to be put into the banker^ 
bag for greater security. The defendants had published a 
notice, on which they rested their defence, as no more than 
the ordinary price of carriage had been paid for it. The 
learned Judge who tried the cause, thought that these facts 
did not amount to a forfeiture of the notice, and directed 
the jury to find accordingly; and a rule for a new trial, 
obtained on the ground of misdirection, was discharged by 
the Court. But there is this very material difference in the 
facts as stated by the Lord Chief Baron, who pronounced 
the judgment, and those already mentioned. His Lord- 
ship proceeded thus : — ^* On the trial the jury were 



(a) Dotrn y. Ftomont, 4 Camp. | (6) Levi v. Waierhmie^ 1 Price, 
N.P.C.p.40. 280. 
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directed, that the inference of the value being Lnown Co 
^le defendant, did not take the case out of the protection 
of the notice, that the defendant would not be responsible 
beyond a certain amount;" and afterwards, "it appears 
that the book-keeper might have inferred that this pared 
was one of value, but Dothing was distinctly eaid about the 
actual value." 

Now if, as it is stated in this judgment, the book-keeper 
only inferred that this was a valuable parcel, this decision 
agrees with the dictum of Lord EUeuborough, that the 
notice is a protection, unless the party necessarily knew the 
contents of the parcel ; but if, as the cose states it, he had 
knowledge of the nature of its contents, it is iu direct 
opposition to it. This difference in the facta contained in 
the statement and in the judgment of this case, can hardly 
entitle ,it to be considered a& an authority applicable to 
circumstances wherein there has been positive proof of the 
knowledge of the value of the parcel. 

Upon the consideration of a state of facts very similar 
to those mentioned in the foregoing judgment of the Lord 
Chief Baron, the court of Common Pleas has also held that 
the carrier was protected by his notice, though the evidence 
was sufficient to induce strong grounds for a belief that he 
was acquainted with the value of the goods; but there was 
no positive (a) proof that he must necessarily have known 
it. (A) Still it remained undetermined in our courts bow 
fer a notice of limitation would be available to a carrier, 
who receiving a valuable parcel in full knowledge of its 
worth, and ranitting to demand the additional price for 
the carriage thereof, should subsequently lose it. The fol- 
lowing case however comprises all these facts, and as it 



(a) 3 B.&C. 337. per Abbott. (I>) Marru v. Pachamoil, i I'm 
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was decided after time takoi for coztsideration, it may be 
£Etirly regarded as haying fixed the law upon the subject, but 
the judgment unfortmiately professes to have proceeded 
upon the two cases of Harris v. Backwoods and Levi ▼. War 
/erAoti^e, which have been shown not to be strictly in point, 
where the carrier necessarily knew the value of the pro^ 
perty intrusted to him. It was an action against the pttH 
prietor of a stage-coach for the loss of two boxes contain- 
ing silk goods of very considerable value, sent by the de- 
fendant's coach from London to Bath. The notice limited 
his liability to £5. unless an extra price was paid for the 
carriage^ The plaintiff knew of this notice, and the de- 
fendant knew that the boxes were worth more than £6. 
There was, however, no more than the ordinary charge of 
booking paid by the plaintiff, or demanded by the defend- 
ant. -^ Abbott, C. J, ^' Upon these facts it was contended 
on behalf of the plaintiff, that, as the defendant knew the 
goods to exceed the value of £6. it lay upon him to de- 
mand payment of the insurance, and not having done so, 
he was to be considered as having waived the benefit of his 
notice, and that there was an incongruity in allowing a 
carrier to receive goods for the purpose of carrying them, 
and yet to say that he^ was not answerable if he did not 
carry them, and that as the price in this case was to be 
paid on the delivery of the goods, the defendant might 
then have charged such a reasonable sum as would remu- 
nerate him for his labour and risk. We think, however, 
there is not any such incongruity as has been suggested. 
A person may engage to place goods in a course of convey- 
ance, and yet declare that he will not be answerable for 
their loss.'- --^This must mean that he would not assume 
as to them his common law liability, otherwise, it would 
give to carriers an extent of indemnity unheard of before^ 
as numberless decisions have pronounced them liable for 
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negligence and misfeazance, notwithstanding their notices 
of limitation ; his Lordship continues^ *' Indeed this argu- 
ment would altogether defeat the notices given by carriers, 
which have now prevailed in practice for so many years, 
and been recognized by so many decisions. And consider- 
ing the notice given in the present case, we think the de- 
fendant could not, upon the delivery of the goods, have 
maintained a chai^ for any sum beyond the reasonable 
price of carriage, exclusive of the responsibility of the risk 
for the loss. As to the first point made in the argument, 
it may with equal propriety be said that the plaintiff, who 
was informed of the defendant's advertisement, and did not 
offer to comply with its terms, chose to stand his own 
insurer; as that the defendant, who knew the value of the 
goods to exceed £5. and did not demand to be paid for 
insurance, engaged, nevertheless, to take a responsibility 
upon himself and indemnify the plaintiff. This case differs 
materially from Wilson v. Freeman (a), for there the car- 
rier was not only informed that the goods were valuable 
and liable to accident, and he might charge what he pleas- 
ed, but he actually declared his intention to charge it at a 
higher rate than for ordinary goods." His Lordship then 
mentioned the two cases of Harris v. Packwood, and Levi 
V. Waterhouse, and added,. " For these reasons and upon 
these authorities, we think judgment must be entered for 
the defendant." (i) It seems reasonable, hawever, that 
the knowledge of the value of the bailment should impose 
upon the carrier the obligation of proportioning his care to 
the nature of the things intrusted to him. And as he has 
been proved to be responsible for ordinary neglect, notwith- 
standing his notice, and to be protected by it in a case 
of only slight neglect, this may materially affect his lia- 

(<t) t Camp. 627. C^) Marsh v. Home, 5 B& C. 322. 
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bility. For according to Sir W. Jones (a), to let diamonds 
and precious stones remain on the table^ where they might 
tempt the servants, is ordinary neglect, but it would be no 
more than slight neglect to leave out of a drawer a box or 
casket, which was jieither known nor could justly be sus- 
pected to contain diamonds. So that the same degree of 
omission, which, accompanied with ignorance of value> 
constitutes only slight neglect, would, when the carrier 
knew the valuable nature of the property placed into his 
charge, amount to ordinary neglect, and defeat his notice. 
With regard to owners of ships, the legislature has inter- 
posed to protect them from any unreasonable responsibility 
when diamonds and commodities of value are committed 
to their care, unless they are previously apprised of theit 
value, or the goods are specially mentioned in the bill of 
lading. The stat. 26 Geo. III. c. 86. after admitting in its 
preamble that owners of ships were at common law under the 
liability attaching to all other conmaon carriers, and after 
reciting, in § 3. that, whereas disputes may arise whether 
the owners or masters of ships are liable to make good the 
value of any gold, silver, diamonds, jewels, watches,, or pre- 
cious stones, which may be lost after the same have 
been put on board their ships^ on freight, without the 
shippers thereof declaring at the time the value of such 
goods, enacts, that no master, owner or owners of any ship, 
shall be liable for any gold, silver. Sec. taken on board 
thereof, which may be lost or damaged, by robbery, em- 
bezzlement, making away or secreting thereof, unless the 
owner or shipper thereof shall, at the time of shipping the 
same, insert in his bill of lading, or otherwise declare in 
writing to the master or owner of the ship, the true nature, 
quality, and value of such gold, silver, diamonds. Sec. 

(a) Bir W. Jones on Bailments, 38, 39. 
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SscT. 14« — Duty attaching on such a Bailee, 

The law of bailmenta (a) obliges every conductor operis, 
to exert himself in proportion to the exigence of the affair 
in band, and not to omit any thing, however inconsider* 
able^ which the nature of the act requires; so in 
every contract for the carriage of goods between a per- 
son holding himself forth as the owner of a lighter or 
vessel ready to carry goods for hire, and the person putting 
goods on board, or employing his vessel or lighter for that 
purpose, it is a term of the contract on the part of the car- 
rier ot Ughtermani imptied by law, that his vessel is tight 
and fit for the purpose or employment for which he offers 
and holds it forth to the public : it is the very foundation 
and immediate substratum of the contract that it is so ; 
the law presumes a promise to that effect on the part of the 
the carrier, without any actual proof; and every reason of 
sound policy and public convenience requires it should be 
so* (b) And consistently with this doctrine, in the case of 
I^on V, Welh, (c) the own^ of a lighter was held liable 
to the full amount of damage occasioned by the leakage of 
his vessel. It was however decided, that the owner <lid 
not come within the tenns of the notice there proved, which 
extended only to the crew ; but it is submitted, that even 
if he had, his conduct would have deprived him of its pro- 
tection, for he was guilty both of negligence and misfea- 
aanoc. Lord EUenborough, there said, '' This we consider 
as personal neglect of the owner, or more properly as a 



(a) Sir W. Jones on Bailments, p. 6S. Lord Raymond, 910. 
(b) 5 £. R^ 436, per Lord EUenborough. (c) 5 E.R.42S8. 
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non-performance on his part, of what he had undertaken to 
do, viz. to provide a fit ressel for the purpose." 

But if the yessel is seaworthy when it takes in the car- 
go, but during the voyage should spring a leak, with* 
out any negligence on the part of the carrier or his servants, 
by which the goods are lost, a notice limiting the responsi- 
bility of the defendant to compensation for losses occa- 
sioned by the negligence of the master or mariners will 
protect him, (a) 



Sect. 16. — Liability under BUk of Lading. 

With respect to owners of ships trading in the carriage 
of goods from one port to another, it is to be observed, that 
the bills of lading which it is the course of trade for such 
persons to deUver to the consignors, operate materially in 
varying their common-law liability, as they generally contain 
exceptions for all losses occasioned by *^ the act of God, the 
king's enemies, fire,, and all and every other dai^ers and 
accidents of the seas, rivers, and navigation of whatever 
nature and kind soever." In a case wherein (a) the bill of 
lading contained only an exception of '^ the perils of the 
sea," and the goods were lost in consequence of the ship 
being designedly struck by the vessel of an enemy, it was 
doubted by the Court, whether a loss so occasioned were 
within the meaning of this exception, and the cause never 
proceeded to a final jud^ent. And it is added l>y the 
very learned writer of the treatise, from which the above 



(a) Evans r. SotUe, 2 M. & S. 1. 
. (6) Sever v. TomUnMHf Abbott, 
166. See. farther, as to what shaU 



l>e considered within the excep- 
tions contained In bills of lading, 
Abbott on Shipping, part S« c«4« 
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case is taken, that the express exception therein, afforded 
room to contend that the exception of the act of the king's 
enemies, which arises out of the general rules of law, was 
meant to be excluded in the particular instance. 



Sect. 16. — Limitation accorded In/ the Legislature to the 

liability of' the Carrier. 

Formerly (a) the owners of ships were obliged to make 
good the contents of every bill of lading, signed by the 
master they employed ; so that once a merchant was ai^ 
rested, according to Beawes, in fifteen actions, for money 
his master had signed bills of lading for, and had abscond- 
ed with ; in which manner, he might as the law then stood, 
have continued coining money to the utter ruin of the 
owner, though never so wealthy. In order to remedy this 
evil, and to prevent any discouragement to merchants and 
others adventuring their fortunes as owners of ships and 
vessels ; it was enacted, (6) " that no person who is owner 
of any ship or vessel shall be liable to answer for any loss 
or damage, by reason of any embezzlement, secreting, or 
making away with (by the master and mariners, or any of 
them,) of any gold, silver, diamonds, jewels, precious stones 
or other goods or merchandize taken in or put on board 
thereof, or for any act, matter, or thing, damage or forfei- 
ture done, occasioned or incurred by the said master or ma- 
riners, or any of them, without the privity or knowledge of 
such owner, further than the value of the ship or vessel 



(a) Beawes, Lex Mercat. ISO. Boucher v. Lawwn, Rep. temp. Hard- 
wicke, 85. (i) 7 Geo. 2. c. 16. 
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with all her appurtenances, and the full amount of the 
freight due, or to grow due, for and during the voyage/' 
The latter part of this section has been held to be large 
enough to take in a case (a) of robbery, in which one of the 
mariners was concerned^; by giving intelligence, and after- 
wards. sharing the booty. Buller, J. in deUvering his judg'« 
ment» said *' this act is as strong as possible, and was meant 
to protect the owner against all treachery in the master, or 
mariners. It meant to relieve the owners of ships from 
hardships, and to encourage them ; saying at the same 
time, that so far as you have trusted the master and man-' 
ners yourself, so far you shall be answerable ; which js to 
the value of the ship and freight." The limitation fixed by 
this statute to the owner's liability affected only those cases 
of dishonesty to which the master or mariners were privy. 
Their responsibility as to all other losses, is recited in the 
preamble of a subsequent statute, (£) as extending to all 
goods on board their vessel, notwithstanding such goods be 
lost by robbery, fire, or other accident, (other than by the 
king's enemies, the perils of the sea, or the act of God,) 
or unless the master or some of the ship's company were 
privy to such robbery. And as such an extensive liability 
might tend to diminish the number of ships, which is of 
great importance to the welfare of this kingdom, it was 
enacted (6), that in all the cases aforementioned in 7 Geo* 2. 
the owners should not be liable beyond the value of 
ship and freight, although the master and mariners were 
in no wise concerned or privy to such robbery, embezzle- 
ment, secreting, or making away with. By the second sec- 
tion of the same act, they are further protected from any, 
loss occasioned by fire on board ; and by the third, from all ' 
losses of gold, silver, jewels, and precious stones, unless at 

j(a) Sutton T. MUcheU, 1 T. R. 18. (b) 26 Geo. ft. c. SC. 
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tli6 time of sbippitig declaration ivas made of tbeir yalae 
or it was described in the bill of lading. In thesd enact* 
ments owners only are mentionedi and lest this should 
be thought not to include part-owners^ the statute 68 
Geo. 3. c« 159. was passed, which provided '^ that no per* 
SOU' who shall be owner or owners, or part owner 'or 
owners of any ship or vessel, shall be subject to answer 
for, or make good any loss or damage taking place by rea* 
son of any act, neglect, matter, or thing done, omitted or 
occasioned witiiout the fault or privity of such owner or 
owa^rs, which may happen to any goods, wares, merchan* 
dizes, or other things laden on board the same ship or ves* 
sel, or which may happen to any other ship or vessel, or to 
any merchandize being in or on board of any other ship or 
vessel, furth^ than the value of his or their ship or vessd 
and the freight due, or to grow due, for and during the 
vojSLge which may be in prosecution, or contracted for at 
liie time of the happening of such loss.'' In an action 
against several defendants as shipowners, for damage sus* 
tained by the loss of goods laden on board their ship, it 
was held, that by force of this statute, they were not liable 
beyond the value of the ship and freight, due, or to^ grow 
due, although the loss was occasioned by the misconduct 
of one of the defendants, who was both master and part- 
owner, and that its true construction was, ^* that if you sued 
a sole ovmer, and the fault or privity were in him, he would 
be exoiuded from the protection of the statute ; but if you 
stied seveml owners, then the words applicaUe to that case 
W6fe, ' without the fault or privity of such owners,* the fair 
and true construction of which was, that there must be the 
fauH or privity of each." It was also decided, that the value 
of the ship was to be calculated at the time of the loss, and 
not at the time of the commencement of the voyage, and 
lastly, that in calculating the value of freight due, or to 
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grow due, money actually paid in advance was to be in- 
cluded, (a) And the court of Common Pleas, in a very 
late case (b) were of opinion^ that by freight growing due, 
ia meant that which might have been earned had the ves- 
sel completed her voyage^ and not that which was cal- 
culated on as the amount of freight at the commencement 
of the voyage. 

The second section provides, that the valuer of the car-^ 
viage o£ any goods or merchandizes belonging to any of 
the owners of such ship or vessel, and also the hire due, or 
to grow due, under or by virtue of any contract made by or 
on the behalf of any person or persons whatsoever (except 
only such hire, as in the case of a ship hired for time may 
not begin to be earned till the expbration of six calendar 
months after the happing of such loss or damage), shall 
be deemed and taken to be, and shall be considered as 
freight within the intent of that act| and also of th^ 
7 Geo. IL, and 26 Geo. III. The third section points out 
the course to be pursued, where there has been more than 
one accident or default during the same voyage. The fourth 
excepts any thing contained in the aot from affecting the 
responsibility of masters and mariners as by law existing* 
And the fifth enacts, that nothing therein contained shall 
extend to the owner ox owners of any lighter, barge, boat, 
or vessel of any description whatsover> used solely in rivers 
or inland navigation,, or any ship or ve&tsel not duly regis^ 
tered according to law. The remainder of the act applies 
to the mode of proceeding where several persons have en^ 
dured a loss from the same accident^ and to the cas^9 
where the value of ship and freight is not sufficient tg 
make compensation for the damages incurred. 

(a) Wilson v. Dickaon, 2 B. & A. 2. (6) Cannon v. Meabwm, 1 BIng. 4f 5. 

£ 






mmmimt.mm^mtlM 



m 



LIABILITIES OF 



Sect. 17. — The party entitled to bring the Action against 
the Carrier^ and the effect of Indorsements of Bilk of 
Lading. 

By the delivery of goods to a carrier on the behalf of the 
consignee, the property in them becomes immediately 
vested in the latter^ and in the event of a loss he must 
bring the action^ and not the consignor, for the consignor 
has his remedy against the purchaser, (a) In the case of 
Dutton V. Solomanson (b). Lord Alvanley is reported to 
have said, that it appeared to him a proposition as well 
settled as any in the law^ '' that if a tradesman order goods 
to be sent by a carrier, though he does not name any par- 
ticular one, the moment tlie goods are delivered to the car- 
rier, it operates as a delivery to the purchaser ; the whole 
property immediately vests in him ; he alone can bring an 
action for any injury done to the goods, and if any accident 
happen to them, it is at his risk. The only exception to 
the purchaser's right over the goods, is, that the vendor, in 
case of the former becoming insolvent, may stop them in 
transitu.'^ The same law is applicable to merchandizes 
in the possession of a master of a vessel, during their pas- 
sage from the consignor abroad to the consignee in this 
country, (c) For the shipment of goods on account of the 
purchaser, according to the agreement and course of deal- 
ing between the parties, is analogous to a delivery to a 
land carrier, and operates as an actual delivery to the pur- 
chaser, (c) If A. order goods to be transmitted to him by 



(a) Vale v. Bayle, Cowp. 294. 
(6) 3 B. & P. 582. Dawes v. Peck, 
8T.R.830. S.P. 

(r) S £. R. 381. 394. 4 £. R. 



220. per Le Blanc. J. Brown v. 
Hodgson^ 2 Camp. N.P.C. 36. 
(e) 2 PhU. Evid. 51. 
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a, particular conveyance, though upon condition to return 
them again if he dislike them, yet upon delivery to the car- 
rier the property is vested in A., and he will he bound to pay 
the price to the tradesman, (a) However, there are parti- 
cular circumstances under which the possession of the car- 
rier is not a vesting of the property in the vendee. Where 
there has been an agreement for the price of the carriage, 
between the consignor and the carrier, the action is main 
tainable by the former upon the particular contract between 
the parties. (6) Moreover, in such a case the law considers 
the goods to be carried at the risk of the vendor (c), and 
as the loss which ordinarily falls on the purchaser, would 
under these circumstances be borne by the vendor, he is 
entitled to bring the action, according to the principle 
which pervades these cases, and which is thus laid down 
by Lord Kenyon. (d) ** Whoever has sustained a loss, is 
the proper party to call for compensation from the person 
by whom he has been injured." Now he in whom the 
property is vested, is clearly the party sustaining the loss, 
and in order to see in whom is the property to goods at sea 
during their passage, it will be necessary to consider the 
operation of indorsements on bills of lading between vendors 
and vcsndees, merchants and factors. And first as between 
vendors and vendees. 

In every general consignment the inference is that the 
consignee is a purchaser, (e) 

By the indorsement of a bill of lading, the property to 
goods at sea does pass as absolutely and effectually as if 



(a) Bull. N.P. 86. 4th ed. 

(6) Davis Y,Jame8y Burr, 2680. 
Moore v. WUaon, I T. R. 659. i2o- 
binaon r. Dunmoref 8 B & P. 416. 



£2 



(c) 6 T. R. 219. 

(d ) 8 T. R. 332. 

(«) ChrUty v. Row, 1 Taan. 800. 
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the goods had been actually delivered into the hands of 
the consignee, (a) 

He may maintain trover against the master or captain of 
the ship, for non-delivery of them. (6) 

He has such a property that he may assign it over, (c) 
Therefore, if goods by bill of lading are consigned to A., 
A. is the owner, and must bring the action against the 
master of the ship if they are lost. But if the bill be spe- 
cial, to deliver to A., to the use of B., B. ought to bring 
the action, {d) By a bill of lading the captain was to de- 
liver the goods for the consignor and in his name to the 
consignee. At the time of the shipment^ the consignee 
had no property in them. It was held that an action 
against the ship-owners for damage done to the goods, 
must be brought in the name of the consignor, although 
the consignee had insured them, and had advanced 
the premiums of insurance before the arrival of the 
9hip. It was allowed that if the goods had been deli- 
vered to the consignee^ he would have had a lien to the 
extent of the advances he had made for freight or insu- 
rance, on account of his principal ; and if there had been 
any deviation^ so as to discharge the underwriters^ and the 
goods had been lost, he would have been entitled to recover 
against the consignor for such advances. But these were 
rights accruing in respect of acts performed after the time 
of shipment, at that period the right of action was vested 
in the party to whom the goods beloi^ed^ and what was 
done subsequently did not affect that point, (e) If the 



(a) 5 T. R. 688. 6 £. R. 20. note. 
Lickbarrow v. iftfcMon, 8 £.R. 591. 

(6) 2 T. R. 76. per Duller. Wal- 
ley V. Montgomery y 3 E. R. 685. 



(c) Otitntif^ V. Broum^ 9 E.R. 506. 

(dy Evans y^Marletty Ld.Raym. 
271. 

(«) SaTgenty,MorH$y^ B.&A.277. 
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bill of lading be general to A.^ and the invoice only shewB 
that they are upon the account of B., A. ought always to 
bring the action ; for the property is in him, and B. has 
only a trust, (a) But if the bill be to ddiver unto order 
or assigns^ and the invoice shews that the goods were ship* 
ped for account^ and at (he risk of A. ; the property of them 
is vested in A. by the invoice. (6) Where there is an ab- 
solute and unconditional assignment of the goods to A.' 
and the bill of lading is afterwards indorsed by the agent 
of the consignor to B.^ the delivery to the captain of the 
vessel on account of A.^ and without condition, is complete, 
and vests the property in A., notwithstanding the subs^ 
quent indorsement of the bill of lading, (c) If goods im- 
ported come from abroad on account of the shippers, the 
usage is, to put the initials of the shippers in the bills of 
lading. If they come on account of the consignee, they 
are marked differently, with such marks as the consignee 
directs, {d) 

If the goods are damaged after the mate has given a 
receipt for them to the agents of the consignee, but before 
any bill of lading is signed^ making them deliverable to the 
latter, he is nevertheless sufficiently vested in possession^ 
to be entitled to maintain an action for any damage they 
may have suffered. In the case of Fragano v. Long (c), the 
following order had been transmitted by the plaintiff frraa 
Naples to Messrs. Mason and Co. at Birmingham : '^ Naples^ 
March 28, 1822. Order transmitted by G. Fragano of thi« 
city to Mason and Sons of Birmingham, for the following 
merchandize to be dispatched on insurance being effected. 



(a) Evansy^Marletty Ld. Raym. 
2T1. 

(6) Walle}^ 1. Montgomery, 3 £. 
R. 589. 



(c) Ogle V. Atkinson, 5 Taun. 750. 
1 Marsh. 323. 

(d ) (iueiroz t. Trueman^ 8 B. ^ 
C. 345. 

(e) 4 B.&C.219. 
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Terms to be three months' credit^ from the time of arrival/^ 
It then specified the goods. The insurance was accordingly 
effected, and the interest declared to be in the plaintiff, 
and the goods, with the plaintiff's initials marked on them, 
were sent by Mason and Son to their shipping agents^ 
Messrs. Stokes at Liverpool, with directions to forward 
them to Naples. On their arrival at Liverpool, Stokes 
delivered them on the quay to the mate of the defendant's 
vessel, who signed the usual document, acknowledging 
the receipt of them in good condition. The goods were 
left in the custody of the mate, and before they were 
put on board, by some accident they fell into the wa- 
ter, and suffered the damage for which this action wa& 
brought. It was contended, that in the absence of any 
bill of ladings Fragano had no title to the goods, but the 
Court held, that they became his property, from the time 
they were sent off by the vendors. It was then argued that 
as they were to be paid for three months after their 
arrival; if they never arrived, the plaintiff could never be 
called upon for payment, and therefore that they were not 
at the risk of the plaintiff. But per Bayley, J. — *' If the 
goods were not to be paid for unless they arrived, why 
should the plaintiff insure them ? That shews that the 
arrival was not considered as a condition precedent to the 
payment. If the goods arrived, three months from that 
arrival was to be the period of credit, if they did not arrive, 
the plaintiff would be bound to pay in a reasonable time 
after the arrival became impossible. If this were not so,^ 
the insurance would be altogether nugatory, for Fragano 
could not sue upon it, neither could Mason, the interest 
being declared to be in Fragano." For these reasons, 
which were assented to by the Court, the verdict which had 
been found for the plaintiff was allowed to stand. 
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Secondly f In dealings between merchants and their fac- 
tors^ where the former^ being beyond sea, consign goods 
to the latter^ the factors being in the eye of the law merely 
the agents or servants of the merchants, can have no pro- 
|>erty in those conmgnments. (a) But if a factor sell the 
goods, and indorse the bill of lading to the vendee for a 
valuable consideration, this, being within the scope of his 
authority, will operate as a transfer of the property (6) ; 
not so, if he pledge or barter the bill of lading, for he has 
no authority to pledge or barter the goods themselves, not 
even to the amount of his lien for a general balance (c), 
and the symbol cannot have a greater operation than the 
actual possession of that which it represents, (d) In the 
case of SeUeck v. Smith and others (e) ; the plaintiff, who 
was the owner and shipper of the goods, had addressed the 
bill of lading to his broker, with instructions to him to sell 
the contents, and to place the proceeds to the credit of a 
third person. Before the goods arrived, the broker by 
representing himself as the owner, obtained from the de- 
fendants an advance in anticipation of the proceeds, and 
indorsed over the bill of lading to tl^em. The defendants 
having subsequently sold these goods, by means of this 
bill of lading, the plaintiff brought an action of trov^ 
against them, and it was held that it would lie. The 
Chief Justice in the course of his judgment there said, 
'* The plaintiff was the shipper of the goods, and as such 
was the legal owner with right of possession; and I see 



(a) 6 £. R* 23. note. 3 T. R. 
787. 

(6) Wrighi v. Ctm^Uy 4 Barr. 
2046. Newwm r. Thornton, 6 E.R. 
40. Stiemeld v. Holden, 4 B. & 
C.6. 

(^) Daubigny v. Dnv€U, 5 T. R. 



606, per Buller Sc Grose, Js. ; han^ 
tante Ld. Kenyon, C.J. 

(d) Kuekdn v. IKtbon, 4 B. & 
A. 443. Patterson r, Taah, 2 Str. 
1178. Queiroz v. Tmeman, 3 B.>dc 
C. 342. 

(0 3 Bing. R. 603. 
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notiiing in what haa passed to divest bim of tbU rigbt." 
And afterwards, he added, " the iHokw had no aathtHvty 
to pledge the goods, And the defendant's posusaion was 
wrongful ; in Sliemetd v. Hoiden the goods, thtm^ de- 
livered to a broker who miide advances, were delivered not 
as a pledge, bat to be sold, and were sold in the Dsoal 
course of business." 

A very recmt act of parUameat («) has accorded to the 
faAloT this power, which was denied him by the coamoon 
law, 80 that he can now, under CMtain conditions whiiA 
will be mentioned bereaftei*, pledge not only the goods, bat 
even tJie bills of lading. If a bill, being for delivery to onler 
or assigns, be transmitted unindorsed to afactor, thehokiM' 
thereof canoot transfer the property in the goode(^); but 
if there be special facts which are 'equivalent to aq indorse- 
ment, such as a letter from the merchant stating that if 
the bill of lading was not indorsed, it was a mistake, and 
he wottld send an indor&emeat, these wiUgive to the patty 
holding it an authoiity to sell, (c) 

With regaird to ImIIs of ladii^ in general, where (Hie is 
indorsed to a creditor, merely as a collatertil security and 
not m satitfacti&n oi the debt, the property -does not hereby 
pass {d); but a creditor so circnmBtanced may retain the 
possession of the goods against the assignees of the as- 
signor, Wlio has committed an act of bankruptcy between 
'the asB^nment of the goods and the iodu-sement of the 
bill of lading, for though latere has been no ti'ansfer of the 
property effected thereby, yet the creditor having posses- 
sion of the goods and a lien upon them, may retain them 
till his debt is satisfied, (e) 

(a) 6«eo.4.e.94. $9-7. (c) Diek t. Lunadcn, fenttr, 

(b) Nix-v.-eUee, Abbott'oa Ship- Vi. V.C. 1S9. 

ping, 893. (d) 1 T. R. 745. 748. 

(_e)Lempritnv.Pa$ky,aT.l! <■' 
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A very iii&porlaAt cliange has been effeoted iik tbis 
btaadi ^ th€ law by a reoent act of the le^latare^ wheie*- 
hjf tbe eyils reeiiltii^ from fectors' comoealiiig tbm pnn- 
€ipals de¥olye upon tboea wrim employ theoty ratber tkap 
upon tboflie who bad been boMst apid open tn Hmt decd>- 
ingg with tbenu The extensive oonseqpsenoe of tbis mea- 
eure to the menoaatile woild ^uire^ that this »talute 
BhonkL be ins^ted at len^. (a) And tfaongb there is no 
ambiguity in its tanns, the following obaeirations mayv 
nevertb^eesy kad to a more ready apprebenskm dT the ma^ 
terkd poiiioiiis of each tdanse. 

The Avsi Bection applies to consignees dealing with fiiD<> 
tors in whose names goods may be sfaipped> ^nktifowing 
that ihey were not the tme owners. 

The second and third relate to transactiotts with the 
holders <y[ the bills of lading, or of other tide deeds of 
goods, entered mto in ignorance that they were not die 
bond fide owners. 

The fourth legalises purchases of goods from factors in 
that character, without notice that they were exceeding 
their autboiity^ 

The fifth limits the effect, of pledges and deposite made 
by facias in that character. 

The ^th reserves to the real owner all rights and pow 
ers oonsistent with the protection afforded by the former 
sections of the act to persons dealing h&n& Jid^ with thdr 

factons* 

The seventh restrains die improper use of the ptiyii^e 

accorded to fiuctors by the fifth section. 

1. That frcHn and after the passing of this act, any per^ 
son or persons intrusted for the purpose of consigiuELent or 



(a) 6 Geo. 4. c. 94. The whole of 
the 4 (jr. 4. c.'83. is re-enacted in 



the several sections of this statute, 
with very material additions. 
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of sale, mih any goods, wares, or merehaodise, and who 
ahall have shipped such goods, wares, or merchandize in 
his, her, or their own name or names, and any person or 
persons in whose name or names any goods, wares, or mer- 
chandize shall be shipped by any other person or persons, 
shall be deemed and taken to be the tme owner or owners 
thereof, so far as to entitle the consignee or consignees c^ 
such goods, wares, and merchandize to a lien thereon in 
respect of any money or negociaUe security or securities 
advanced or given by such consignee or consignees, to or 
for the use of the person or persons in whose name or 
names snch goods, wares, or merchandize shall be shipped, 
or in respect of any money or negociable security or secu- 
rities received by him, her, or them, to the use of such con- 
signee or consignees, in the like maoDer to all intents and 
purposes as if such person or persons was or were the true 
owner or owners of such goods, wares, and merchandize; 
provided that such consignee or consignees shall not have 
notice by the bill of lading for the delivery of such goods, 
wares, or merchandize, or otherwise, at or before the time 
of any advance of such money or negociable security, or of 
such receipt of money or negociable security in respect of 
which such lien is claimed, that such person or persons so 
shipping in his, her, or their own name or names, or in 
whose name or names any goods, wares, or merchandize 
shall be shipped by any person or persons, is or are not 
the actual and bottd fide owner or owners, propiietor or 
proprietors of such goods, wares, and merchandize so 
shipped as aforesaid, any law, usage, or custom to the con- 
trary thereof in any vrise notwithstanding : Provided also, 
that the person or persons in whose name or names any 
such goods, wares, or merchandize are so shipped as afore- 
said, shall be taken, for the purposes of this act, to have 
been intrusted therewith for the purpose of consignment 
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x>T of sale, unless the contrary thereof shall be made to ap* 
pear by bill of discorery or otherwise, or be made to ap- 
pear^ or be shown in evidence by any person disputing 
such fact. 

2. And be it further enacted, that from and after the 
first day of October one thousand eight hundred and 
twenty-sixy any person or persons intrusted with and in 
po8se»»on of any Ull of ladings India warrant, dock war- 
ranty warehousekeeper's certificate, wharfinger's certificate, 
warrant or order for deliyery of goods, shall be deemed and 
taken to be the true owner or owners of the goods, wares 
and merchandize described and mentioned in the said 
several documents hereinbefore stated respectively, or 
either of them, so far as to give validity to any contract or 
agreement thereafter to be made or entered into by such 
person or persons so intrusted and in possession as afore- 
said with any person or persons, body or bodies poUtic or 
corporate, for the sale or disposition of the said goods, 
Wares and merchandize, or any part thereof, or for the de- 
posit or pledge thereof, or any part thereof, as a security 
for any money or negotiable instrument or instruments ad- 
vanced or given by such person or persons, body or bodies 
politic or corporate, upon the faith of such several documents, 
or either of them, provided such person or persons, body or 
bodies politic or corporate shall not have notice by such 
documents or either of them, or otherwise, that such person 
or persons so intrusted as aforesaid is or are not the actual 
and bona fide owner or owners, proprietor or proprietors 
of such goods, wares or merchandize so sold or deposited, or 
pledged as aforesaid, any law, usage, or custom to the 
contrary thereof in anywise notwithstanding. 

3. Provided always, and be it further enacted, that in case 
any person or persons, body or bodies politic or corporate, 
shall after the passing of this act accept and take any such 



l^a^^i^i^PV^VSw: 
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goodA, wares ix merchandize in deposit or pledge from any 
such person or persons so in possession and in trusted as 
aforesaid, without notice as aforesaid^ as a security for any 
debt or demand due and owing from such person or persons 
so intrusted and in possession as aforesaid, to such person or 
persons body or bodies politic or corporate, before the tinie of 
such deposit or pledge ; then and in that case such person or 
persons and body or bodies politic or corporate, so accepting 
or taking such goods^ wares or merchandize in deposit or 
pledge, shall acquire no further or other right, title^ or in* 
terest in or upon or to the said goods, wares or merchandize, 
or any suoh document as aforesaid than was possessed, or 
could or might hare been enforced by the said person or 
persons so possessed and intrusted as aforesaid at the time 
of such deposit or pledge as a security as last aforesaid ; 
but such person or persons, body or bodies politic or corpo- 
rate, so accepting or taking such goods, wares, or merchan* 
dize in deposit or pledge, shall and may acquire, possess, and 
enforce such right, title, or interest as was possessed and 
might have been enforced by such person or persons so 
possessed and intarusted as aforesaid ; any rule of law, usage, 
or custom to the contrary notwithstanding. 

4. And be it further enacted, that from and after th^ 
first day of October, 1826, it shall be lawful to and for any 
person or persons, body or bodies politic or corpcM*ate, to 
contract with any agent or agents, intrusted with any 
goods, wares or merchandize, or to whom the same may 
be consigned, for the purchase of any such goods, wares> 
and ma'chandize, land to receive the same of and pay the 
same to such age^t or agents ; and suoh omtract and pay- 
ment shall be binding upon doni good against the owner of 
such goods, wares and merchandize, notwithstanding such 
person or persons, body or bcdies politic or corporate shall 
have notice that the person or persons makii^ and enter- 
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ing into mu^h contract, or on Whose behalf such contract 
is made or entered vato, is an agent or agents : provided 
such contract and payment be made in the usual and or^ 
dinary course of business, and that such person or persons, 
body or bodies poUtic or corporate shall not, when such 
contract is entered into or payment made, have notice that 
such agent or agents is or are not authorized to sell the 
said goods, v^ares, and merchandize, or to receive the said 
purchase money. ^ 

6. And be it further enacted, th^t from and after the 
passing of this act, it shall be lawful to and for any person 
■or persons, body or bodies politic or corporate, to accept 
and take any such goods, wares, or merchandize, or any 
such document as aforesaid, in deposit or pledge from any 
such factor or factors, agent or agents, notwithstanding 
such person or persons, body or bodies politic or corporate, 
shall have such notice as aforesaid, that the person or per*- 
sons making such deposit or pledge is or are a factor or 
factors, agent or agents ; but then and in that case such 
person or persons, body or bodies politic or corporate, shall 
acquire no further or other right, title, or interest in or 
upon or to the said ^goods, wares or merchandize, or any 
such document as aforesaid, for the delivery thereof, than 
was possessed, or could or might have been enforced by the 
said fiictor or £Ebctors, agent or agents, at the time of such 
deposit or pledge as a security as last afm-esaid ; but such 
person or persons, body or bodies politic or corporate, shall 
and may acquire, and possess, and enforce such right, title, 
or interest as was possessed and might have been enforced 
by such factor or factors, agent or agents, at the time of 
such deposit or pledge as aforesaid, any rule or law, usage 
or custom to the contrary notwitbwithstanding. 

6. Provided alvirays, and be it enacted, that nothing 
herein contained shall be deemed, construed, or taken 
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to deprive or prerent the true owner or owners, or 
proprietor or proprietors of such goods, wares, or mer- 
chandize from demanding and recovering the same from 
his, or her, or their factor or factors, c^ent or agents before 
the same shall have been so sold, deposited or pledged, or 
from the assignee or assignees of such factor or factors^ 
agent or agents, in the event of his, or her, or their bank- 
ruptcy : nor to prevent such owner or owners, proprietor or 
proprietors, from demanding or recovering of and from 
any person or persons, body or bodies politic or corporate, 
the price or sum agreed to be paid for the purchase of such 
goods, wares, or merchandize, subject to any right of 
set-off on the part of such person or persons, body or 
bodies politic or corporate, against such factor or fiictors, 
agent or agents, nor to prevent such owner or owners, 
proprietor or proprietors from demanding or recovering of 
and from such person or persons, body or bodies politic or 
corporate, such goods, wares or merchandize so deposited 
or pledged, upon repayment of the money or on restoration 
of the negotiable instrument or instruments so advanced or 
given on the security of such goods, wares, or merchandize 
as aforesaid, by such person or persons, body or bodies 
politic or corporate to such fieustor or factors, agent or agents, 
and upon payment of such further sum of money, or on 
restoration of such other n^otiable instrument or instru- 
ments (if any) as may have been advanced or given by 
such factor or factors, agent or agents, to such owner or 
ownei*s, proprietor or proprietors, or on payment of a sum 
of money equal to the amount of such instrument or instru- 
ments ; nor to prevent the said owner or owners, proprietor 
or proprietors, from recovering of and from such person or 
persons, body or bodies politic or corporate, any balance 
or sum of money remaining in his, her, or their hands as 
the produce of the sale of such goods, wares or merchan- 
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dize, after deducting thereout the amount of the money or 
negotiable instrument or instruments so advanced or given 
upon the security thereof as aforesaid : provided always^ 
that in case of the bankruptcy of any such factor or agents 
the owner or owners^ proprietor or proprietors, of the goods, 
wares and merchandize so pledged and redeemed as afore- 
said, shall be held to have discharged pro tanto the debt 
due by him, her or them to the estate of such bankrupt. 

7. And whereas it is expedient to prevent the impro^ 
per deposit or pledge of goods, wares, or merchandize, or 
the documents relating to such goods, wares, or merchan- 
dize intrusted or consigned as aforesaid to factors or 
agents ; be it therefore enacted, that if any such factor or 
agent, at any time after the said first day of October 1826, 
shall deposit or pledge any goods, wares, or merchandize 
intrusted or consigned as aforesaid to his or her care or ma- 
nagement, or any of the said several documents so possessed 
or intrusted as aforesaid, with any person or persons, body 
or bodies politic or corporate, as a security for any money 
or negotiable instrument or instruments borrowed or re- 
ceived by such factor or agent, and shall apply or dispose 
thereof to his or her own use in violation of good faith, and 
with intent to defraud the owner or owners of any such 
goods, wares, or merchandize, every person so offending, 
in any part of the United Kingdom, shall be deemed and 
taken to be guilty of a misdemeanor, and being convicted 
thereof according to law, shall be sentenced to transport- 
ation for any term not exceeding fourteen years, or to receive 
such other punishment as may by law be inflicted on persons 
guilty of a misdemeanor, and as the court before whom 
such offender may be tried and convicted shall adjudge. 

8. Provided always and be it further enacted, that no- 
thing herein contained shall extend or be construed to ex- 
tend to subject any person or persons to prosecution for 
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having deposited or pledged any goods, ware», or merchan- 
dize so entrusted or consigned to him, her, or them, pro- 
vided the same shall not be made a securityfor or subject to 
the payment of any greater sum or sums of money than at 
the time of such deposit or pledge vras justly due or owing to 
such person or persons from his, her, or their principal or 
principals : provided nevertheless, that the acceptance of 
bills of exchange by such person or persons drawn by or 
on account of such principal or principals shall not be 
considered as constituting any part of such debt so due 
and owing from such principal or principals within the 
true intent and meaning of this act, so as to excuse the 
consequence of such deposit or pledge, unless such bills 
shall be paid whaEi the same shall respectively become 
due* 

9. Provided also and be it farther enacted, that the 
penalty by this act annexed to the commission of any of- 
fence intended to be guarded against by this act, shall not 
extend or be construed to extend to any partner or part- 
ners, or other person or persons of or belonging to any 
partnership, society, or firm, except only such partner or 
partners, person or persons as shall be accessary or privy 
to the commission of such offence ; any thing herein con- 
tained to the contrary in any wise notwithstanding. 

10. Provided also and be it further enacted, that nothing 
in this act contained^, nor any proceeding, conviction, or 
judgment to be had or taken thereupon, shall hinder, pre- 
vent, lessen, or impeach any remedy at law or in equity, 
which any party or parties aggrieved by any offence against 
this act might or would have had or have been entitled to 
against any such offender if this act had not been made, 
nor any proceeding, conviction, or judgment had been had 
or taken thereupon; but nevertheless, the conviction of 
any offender against this act shall not be received in evi- 
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dence in any action at law or suit in equity against such 
offender : and further, that no person shall be liable to be 
convicted by any evidence whatever as an offender against 
this' act in respect of any act^ matter^ or thing done by 
him, if he shall^ at any time previously to his being in- 
dicted for such offence have disclosed any such matter or 
thing on oath under or in consequence of any compulsory 
process of any court of law or equity, in any action, suit or 
proceeding, in or to which he shall have been a party, and 
which shall have been bon&Jide instituted by the party ag- 
grieved by the act, matter, or thing which shall have been 
committed by such offender aforesaid* 
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CHAPTER n. 
OF STOPPAGE IN TRANSITU. 

S^criQ^ 1.^ Origin pf tJm Sight, 

It has been decided^ thftt tiie moment gcxxls are ddmned 
by A. to a common carrier, to be by him forwarded to B., 
the property vests in B. (a), and if they are lost, he, and 
not the consignor, is the person to bring an action for that 
loss; for the law considers this to be a constructive delivery 
of the goods to B. But we must recollect, that though 
the property be in the consignee, still it is liable to be 
divested, under certain circumstances, by the exercise of 
the right of resumption by the consignor, whereby it be- 
comes is revested in him. (b) This constructive deUvery is 
available so far as to make the carrier answerable to the 
consignee to whom he has undertaken to carry the goods, 
if they are lost or injured ; but it is null and of no effect if 
they are stopped before they have actually got into the 
possession of ah insolvent vendee. It is in the interval 
between a constructive and an actual delivery that this 
right attaches. 

It is not an unlimited power that is vested in the con- 
signor, to alter the destination at his pleasure in all cases 
whatever ; but it is a privilege allowed to the seller for the 
particular purpose of protecting him against the insolvency 

(a) Button ▼. Solonumt, Z B. & \ (b) Ibid. 48. 
P. 684. I 
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of the puix^haser. (a) In the case of Walley v, Montgo* 
tnery (b)y the consignor so varied the consignment, that his 
agent obtained possession of the goods, whereupon the 
consignee, being solvent, recovered their value in an action 
of trover which he brought against such agent. 

It is^ moreover, a strict legal right, founded not upon 
principles of equity only, but upon the laws of property (c), 
and may be the foundation of an action of trover. It 
arises out of the ancient power and dominion of the con- 
signor over his property, which, at the time of delivering 
bis goods to the carrier, he reserves to himself, {d ) It is 
therefore paramount to any sort of agreement made with- 
out his concurrence or knowledge, between the earner and 
the consignee. 

And as it is permitted with a view of protecting the 
vendor against any loss, it is equally operative, tliough 
there may have been a part payment of the price of the 
goods ; for if such an exception were once entertained, it 
would go far to destroy entirely the right of resumption ; 
since every payment, however small, even that of a far- 
thing by way of earnest, would prevent the operation of 
the general rule of stopping in transitu, (e) 

Such being the origin of this right, it becomes neces- 
sary to show, 1st, In what manner and under what circum- 
stances the consignor is allowed to exercise it. 2dly, To 
point out the cases in which it has been extinguished be- 
fore an actual delivery. And 3dly. To define what consti- 



(a) Abbott on Shipping, citing 
the judgment in ^* Tlie Goqstitfi- 
tifi," Jfenrickaon^ Q Rob. 331. 

(5) 3 £.R. 585. 

(c) 1 H. B. 306. n. per Lord 
Mansfield. 

f2 



(d) SB. & P. 49. 

(c) BadgmtnY.La^^ 7 T. R. 440* 
Feise v. Wray, 3 E. R. 94. Fentom 
y. Pearson, 15 E. R. 419. 
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tutes an actual delivery into the possession of the con- 
signee. 

With regard to the parties between whom this right ob- 
tains, it has been said that it never occurs but as between 
vendor and vendee^ and is out of the question as between^ 
principal and factor (a), and therefore where it is claimed 
by a factor against his principal, it must be in the charac* 
of a vendor. A trader in England gave an order to his 
correspondent abroad to ship him certain goods, which the 
latter procured upon his own credit, without naming the 
trader here, and shipped to him at the original price, 
charging only his commission. Before the goods arrived, 
the trader became bankrupt, upon which the correspondent 
stopped them in transitu by obtaining possession of the 
bill of lading. It wa^ contended that this being a con- 
signment from a factor to his principal, the former had no 
right to stop the goods ; but the Court held, that as the 
name of the original owner was never made known to the 
bankrupt, there was no privity between them, but that the 
factor was substantially the vendor, and therefore that he 
was justified in what he did. (6) 



*Sect. 2. — In what manner this Right is enforced. 

An opinion once prevailed that the only way of stopping 
in transitu was by actual corporal touch of the goods, (c) 
The present practice is to give notice to the carrier not to 
deliver them over. The immediate effect of this notice is 



(a) Kinloch v. Craig , 8 T. R. 787. j (b) Feise v. Wratfy 3 £. R. 94. 
per Eyre, C.B. | (c) 7 TauD, 170. 
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to dispossess the consignee and to reinstate the consignor 
in his original possession ; and so complete is this revesting 
of the property in him^ that if the goods, notwithstanding 
the notice, are placed into the hands of the former, and 
subsequently transferred to his assignees, in case of his 
bankruptcy, they will be subject to an action of trover 
for them at the suit of the consignor, (a) A carrier also 
incurs the same liability if after such a notice and a 
tender of the freight, he should refuse to redeliver the 
goods. (6) In a case in which the owner of merchan- 
dizes on board a vessel directed the captain not to land 
them on the wharf against which the vessel was moored, 
which the captain promised not to do ; but afterwards 
delivered them to the wharfinger, conceiving that he 
had a lien on the goods for wharfage fees ; it was held that 
the owner might maintain trover against the captain, who 
could not prove that any wharfage duty was due. (c) 

Before the commencement of an action, there must be 
a tender of the price of the carriage, (d) For, though 
this right of the owner is founded on an assumption that 
at the time of the consignment he reserved to himself the 
power of reclaiming his property, in case of the insolvency 
of the consignee ; yet this reservation must be subject to 
the pre-existing rights of the carrier ; and as the law has 
given him a lien for the labour bestowed on the carriage 
of each particular parcel, he is entitled to his remune- 
ration previous to parting with his security for it. (e) But 
this reservation respects no other claims than those to 
which the common law gives a title to the carrier ; and, 
therefore, as he is not, from any property in his character, 
entitled to a general lien, he cannot, when goods are 



(aS LUt y. Cowley ^ 7 Tann. 109. ' 
(6) 2 T. R. 75. 1 H. B. 366. n. 
(c) Syeda v. Hay, 4 T. R. 260. 



(d ) 2 Sann. 47 e. n. and the cases, 
there cited. 
(0 3B.&P. $3- 
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stopped in transitu, exact from the consignor before re- 
delivery^ the payment of the general balance due to him 
from the consignee, (a) 

A demand of this kind having been once made^ the 
consignor, in order to repossess his goods, paid the general 
balance due from the consignee to the carrier^ under a pro« 
test, and afterwards recovered back the same from him in 
an action for money had and received, (a) It is true^ in- 
deed, that a carrier by express agreement, or by so general 
9. usage of trade as to warrant a presumption that the c<m- 
signee knew and submitted to it (6), may acquire against him 
a right to retain for his general balance. This agreement 
and consent, however^ cannot be entered into or imlpied till 
the goods have been delivered to the carrier. But this de- 
livery was only made to him subject to -the consignor's 
right of stoppage in transitu, which being paramount and 
pre-existent to any contract between the consignee and the 
carrier, is the reason that it is not affected by it. Upon 
the same principle it is that the owner may stop the 
goods, if they have been assigned, before they reach the 
possession of the assignee (c), his right being prior to the 
assignment, and the transfer having been made without 
his concurrence. There may, however, be consideraUe 
difficulty in sending any notice to a carrier who is con- 
veying in his vessel the property of merchants from a fo- 
reign port to this country, as the ship would most probably 
be on the high seas at the time, and therefore in such cases 
a different course is pursued, though it seeoas that the for- 
laer one would be equally efficacious (d), if it wore only 
practicable. 



(a) Oppenhtim ▼. Bmselly 9 B. & 
P. 42. 

(6) 6 E. R. 5t5. 

(c) 3 B. & P. 47. admitted in 
argament by both Bides. 



(d) AuighetB of BurghM v.HoW' 
ard, 1 H. B. 306. n. MiUs v. Batt, 
9 B. & P. 467. Thmps9n ▼. TVotf, 
6B.&C.36. 
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S£Cir. 3< — Hoio to exirdst tUi Sighi iohm the GaoiU are 

at Sea. 

At tfa^ ttidflter of & ship is dic^chai^ged by ft delirery of 
thi^ eaf^, wit bout uotiee of cotkntcnndood^ to the first appli* 
cattt possesftitig^ the bill of lading (a), where this has been 
signed and ttanstmited to an iiisolyeat consignee^ it i» fit 
to enqtrire tb^ ^une necoetoary to be ibdopted by the con- 
signor^ in order to obtain possession of the goods before 
they ifthall have reached the hands of the insolvent. In 
fimch a case, he must i9end indorsed for dehyery to a third 
petson the remaining bill of lading, which, according 
to the eommoti pmctice he had retained at the time of ship^ 
ment; and it is the duty of this person on the immediate 
arrival of the shl|^ to claim the goods from the master on 
presenting the bill> atid to tender the freight. If the iDa&> 
ter tiefuse to delirer them npy he will be liable to a& action 
for their full amount {b), and it will be no excuse that he 
surrendered themofi l subsequent application made to hiiA 
by the party in possession of the first bUl of lading. The 
cMe of Bohilintk ▼* IngUs (c) has been ^v^ acknowledged 
to be good law, and the points there decided are perfectly 
applicable to this portion of the subject. It was sis follow^ : 
Crane^ a merchant in London^ entered into an agreement 
with U&herwood, the msMiter of a ship^ for that i^^ g)^ng 
to P6ter«bufgh, and ikete receiting fr€»n the fk;torS of 
Omne n quantity of merchandize of various deflcriptioifesy 
and proceodiitg from thence to London in consideratieii of 



(a) Fearon v. Bowers, 1 H. B. 
364. o. CddweU V. BaU, 1 T. R. 905. 



(6) Craven v. Ryder, 6 Taun. 433. 
tttttk ▼. fttttfidd, ^ B. & A. S6d. 
(c) 3E.R.3SI. 
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certain freight to be paid per ton ; for which goods the 
master was to sign the usual bills of ladings and Crane was 
fully to load the ship. In consequence of this agreement 
the ship sailed to Petersburgh, and was loaded by Bohtlinck 
and Co., on the account and risk of Crane, and one part of 
the. bill of lading, directing the goods to be delivered to 
Crane or his assigns, was transmitted to him ; the other 
party in consequence of the plaintiff's having information of 
Crane's insolvency, was afterwards sent to one Schneider, 
their agent, with directions which were at the same time 
made known to Crane, not to deliver that part to him, unless 
he gave sufficient security for the amount of the goods, 
and in default thereof, to demand back the bill of lading 
that had been sent him. Crane, however, had become a 
bankrupt before the merchandizes were delivered on board 
the ship in Russia, but 9,fter their purchase, and the de- 
fendants were his assignees. On the arrival of the ship 
in the Thames, Schneider demanded the goods and 
tendered the freight, the master, however, refused to 
give them up; and on a subsequent application by the 
defendants, he made the delivery to them ; whereupon the 
plaintiffs brought an action of trover against them, having 
first made a similar demand and tender to them. Law- 
rence J. in pronouncing th& judgment of the Court, said 
** for the benefit of trade, a rule has been introduced into 
the common law, enabling the consignor in case of the 
insolvency of the consignee, to stop the goods consigned, 
before they come into the possession of the consignee ; 
which possession, Mr» Justice BuUer, in Ellis v. Hunt, says, 
means an actual possession. That the possession of a car- 
rier is not such a possession, has been frequently determined ; 
and the question now is, whether the possession of the mas- 
ter be any thing more than that of a carrier, and not the 
actual possession of the bankrupt." He then proceeds to shew 
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that Crane, by his contract acquired only a right to load the 
ship with merchandizes, which the master was bound to 
carry. But that as the possession of the ship was during 
the whole time in the master, the placing of the goods on 
board thereof, could never be deemed an actual delivery 
into the possession of Crane, and, consequently, as the 
goods were on their transit or passage at the time they were 
demanded by Schneider, they were properly stopped by 
the consignors. This decision proceeded on the ground that 
by the contract between the parties, the possession of the 
ship did not pass, for there is no doubt that a delivery on 
board a vessel of which the possession is in the vendee, is a 
delivery to the vendee himself (a), and destroys the right of 
resumption in the consignor ; but in a case arising out of 
this same transaction, where the insolvency of the vendee 
was known to the vendors before the ship left Petersburgh, 
and after the goods were on board ; and where the posses- 
sion of the ship was in the vendee, so that this was an 
actual deUvery to him, and according to our law would 
have barred the right of the consignor, the latter was per- 
mitted to reclaim his goods before the ship's departure, be- 
cause it was proved that by the law of Russia, in such a 
case, the goods must be given back to the sellers or ship- 
pers, being their property, (6) So that it seems our courts 
will acknowledge the exercise of this right, on a more ex- 
tended scale than is permitted by the law of England, 
where it is agreeable to the commercial regulations of that 
kingdom where the vessel may be loading. 

Also in the case of Patten v. Thompson (c), the plaintiff 
consigned a quantity of wheat to the vendee, who, on 



(a) IE.R.528,624. 
(6) Inglia v. Uskerwoody 1 £. R. 
515,520. 



(c) 5M.&S.S50. 
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receiying die bill of ladingi sent it for delirery to hid fae* 
tord; before the ship's arrival both vendee and factor 
becmte bankrupts; and the cargo was claimed by the 
agent of the consignor, under the bill of lading which had 
been in the meantime fiNivarded to him by his principals ; 
it was held that this was suffidebt to re- vest the property 
in the latter, so as to ensiblt him to maintain trover against 
the assigiiees of the factors, who had procured the goods 
(torn the captain and had sold th^m. In this case> the 
day before the demand made by the consignor's agent, the 
clerk of the fejctois had gone on board, and against the 
express orders of the captain, had obtained a sample from 
the wheat, but this the Couii agreed could not be con- 
sidered as equivalent to an actual delivery. The mas- 
ter, however, is not discharged, nor is the right of stop- 
page m transitu determined by a delivery to the holder of 
a bill of lading, which was originally executed to a person 
not entitled to it. It is the practice for the master, or 
other person representing him in his absence, on accepting 
goods on board his vessel, to give a common receipt for 
them, and the party possessing this receipt retains thereby 
a. controul over the goods : he may interpose a delay as to 
dieir delivery, and is alone entitled to the bills of lad- 
ing, for which it is exchanged. The con^gnor has a right 
to demand this at the time he makes his consignmait, and 
^ non^compliattte with this demand by the person receiv- 
ing the cargOy wiU not destroy his disposing power over it, 
so that if the captain or his representative, on taking the 
goods refuse to give this receipt, and subsequently he ex- 
ecutes a bill of lading to a third person (a), or if this is 
done after a receipt has been given (b), the holder thereof 
in the one otae^ and the party to whom it was refused in 

(«) lUuk ▼. Hatfield, 5 B. & A. 632. (6) Craven ▼• Ayder^ 6 Taan. 4S8 . 
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the others is intitled» after demanding the goods from the 
captain, to maintain an action of trover against him for 
their value if he fails to renleliver them. And it makes no 
difference that by indorsements of these bills there has 
been a subsequent sale^ for they were wrongfully signed 
from the first, and could not operate so as to defeat the 
own^'s right of resumption until he had parted with the 
goods. 

This action of trover is adopted in pursuance of the doc* 
trine that a demand and refusal ai^ evidence of a conver- 
sion (a), as well when accompanied with the possession of 
the goods, as when there has been a dehvery of them to a 
wrong person by mistake, or contrary to the orders of the 
owner* (b) But a demand and refusal are not conclusive, 
and will not be proof of a conversion, where it is evident 
the defendant had made no conversion, as where the goods 
have been lost or stolen through the negligence of the 
carrier, and therefore trover does not lie : but the owner 
may have an action on the case* Nor where it appears 
that the carrier detained them because the plaintiff refus- 
ed to pay for the carriage of them, (c) Also it seems not 
to amount to a conv^sion, if the carrier upon reasonable 
doubt should refuse to deliver up the goods without fur- 
ther authority, or until the circumstances of the case are 
ascertained, (d) But if he break open a box containing 
goods, or sell them^ a demand and refusal wiU be evidence 
of a conversion, and trover may be maintained, (c) In a 
late action (e) for ten baiTels of tin, the questioD was 
whether there was sufficient evidence of a canvecsioii* 



(a) Salk. 656. 

lb) Ymd V. HearboUle, Peake's 
N.P. C. 49. Selw. N. P. 398. n. 
17. 



(e) 2 Sann. 47 e. n. and the 
cases there dted. 
{d) 2B.&P. 464. 
(e) Tkomjuon v. TraH, 6 B.&C. 86. 
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The plaintiffs, who were iron-merchants in London, had 
shipped this tin on board the defendant's vessel^ by the 
CHrder of May, Aleweyn & Co. the purchasers thereof, and 
the bill of lading stated them to be shipped by May, Ale- 
weyn & Co., and that they were to be delivered at Leghorn, 
to one Sonsini or his assigns. Before the ship sailed. May 
Aleweyn & Co. stoppedpayment; upon which the plaintiffs 
made a formal demand upon the captain to have the tin 
delivered up to them : but they did not make any tender 
of the freight, nor any offer of compensation for the trouble 
of unloading. the ship. At that time the greater part of 
the cargo had been shipped, and the tin being a heavy 
substance^ had been placed at the bottom with other goods 
over it. The captain refused to deliver it up to the plain- 
tiffs, alleging as a reason for such refusal that he had 
signed a bill of lading for some other person. The Lord 
Chief Justice thought these facts were sufficient to sup- 
port the action, and the plaintiffs accordingly recovered a 
verdict. Afterwards a motion was made in the Court of 
King's Bench, to set aside the verdict and to enter a non- 
suit, on the ground that a demand and refusal, where there 
was no tender of the freight, did not amount to a conver- 
sion. But per Bayley J. " The captain said, at the time 
when the demand was made, that he had signed bills of 
lading to deliver the tin to another person, and that he 
would not deliver it to the plaintiffs. He thereby dispens- 
ed with any tender of freight. He did not allege as a 
reason for not delivering the tin that he could not get at 
it, but merely that he had signed bills of lading to another. 
That being so, I think the demand and refusal was pre- 
sumptive evidence of a conversion." 
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Sect. 4. — Intermediate Deliveries which do not determine 

the Transit. 

During the several stages of conveyance, it often hap- 
pens that pauses are made at the wharf or warehouse of 
the vendee's agents^ and whether a delivery there shall de- 
termine the transit^ will depend iipon the degree of autho- 
rity vested in these agents by their employers. In some 
cases they have been considered as mere middle men, in 
others as the ultimate receivers of the goods from the 
vendors for the purchasers. The distinction capable of 
being extracted from the decisions on this subject seems 
to be this — that where such agent is merely employed for 
the purpose of forwarding the cargo to its fixed and ap- 
pointed place of destination^ he is to be regarded as a 
middle man, and the goods during the time of his poses- 
sion may be taken to be still proceeding on their journey. 
Accordingly a wharfinger, appointed by the vendee to 
forward the commodities according to his usual custom {a), 
a packer named by him to prepare them for the journey (6), 
a special agent residing on the road expressly engaged for 
the transmission of consignments according to their stated 
directions (c), as well as the different carriers at whose 
warehouses in distant journeys there must frequently be 
periods of intermediate delay, have all been regarded as 
middle men, in whose possession the goods may legally 
be stopped on the insolvency of the purchaser. In one case 
{d) where a bale of clotii arrived at an inn, directed to the 



(a) Hodgson v. Loy, 7 T. R. 440. 

(b) Hunt y. Wordy 8 T.R. 467. 

(c) Stokes v.La Riviere, 3T.R.466. 



(d) Hunter y. Beat, 3 T. R. 466, 
467. 
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yendee, notice of which was immediately sent to him, who 
thereupon gave directions to have it embarked on board the 
first ship for Boston, and on its being taken to the quay 
too late for 'the first ship, fresh orders came to send it by 
the next that sailed ; before which time the vendee be- 
coming ^ bankrupt, they were stopped by the consignor at 
the inn ; it was held th^t they were even then on their 
journey. This rule however was thought to have been car- 
ried too far here, for Lord EUenborough, in a subsequent 
decision, in commenting on this case, said (a) " I cannot 
bji^t Qonsider the transit sus having been once completely at 
an end in the direct course of the goods to the vendee, u e. 
when they had arrived at the innkeeper's, and were after- 
wards, under the immedia^te orders of the vendee^ thence 
actually launched again in a course of conveyance from 
him in their way to Boston : being in a new direction pre- 
scribed and communicated by himself: and if the trarmtus 
be onpe at an end the delivery is complete, and the tranr 
situ$ for this purpose cannot commence de novo merely be- 
cause the goods ^re again sent uppn their travels towards a 
new and ulterior destination," And in the course of this 
opinion he i^eemed to lay down this proposition, which as 
to the first point agrees exactly with what has been already 
stated^ and is consistent with the existing authorities :*7- 
That the transitu^ of goods is only npt at an end Upon 
their rea/^hing the agent) where they remain with him for 
the purpose of being forwarded on to some ulterior ap- 
pointed place of destination ,' but that it is determined 
where the goods have so far gotten tp th? end of their 
jovro^y as to be waiting for new orders from the purchaser 
to put them again in motion, and to communicate to them 
another substantive destination, without which orders they 

(a) Dixon v. BMwen, 5 £. R. 184. 
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would Gontinue stationary, (a) The cases in aecoidanee 
witk the latter part of this doctrine, will be considered 
when the requisites of a competent delivery are treated of. 

Where the consignee himself, after committing an act of 
bankruptcy, has written to say that in his altered circum- 
stances he would not accept the goods, if done bond Jide, 
and not for the purpose of an undue preference, the con- 
signor may stop them in the hands of a middle man. Cham- 
bre, J. assented reluctantly to this doctrine, and splely from 
a dread of introducing too many nice distinctions, though 
he allowed it vested a degree of discretion in the bankrupt, 
who might be empowered to accept goods coming to him 
from onft consignor, aa^ to give notice to another to stop 
them on their journey^ (b) The case of Dixon v. Bald- 
wen (c), however, went a step farther, and decided that 
where the con^nors got possession of the goods, after 
such A delivery a^ would have determined the transit, in 
emisequence of information from the consignee, of his in- 
solvency, sent before an aet of bankruptcy, that they 
might letain the possession against the assignees of the 
haokrupt, since a jury had found thete was no undue pre- 
ference, and that it was a bou&Jide transaction. 

And although the assignee of the bill of lading, wiUiout 
notice, for a valuable consideration, may withhold the goods 
from tbe consignor who has stepped them^ for the reasons 
tibat wiU be mentioned hereafter ; yet if the consignee to 
wham the hiUfif ladiqg is indorsed, assign it over as a se- 
curity foj accftptances given by the assignee, nQt amount* 
iag to the vahie of the goods, and afterwards by an agree- 
ment between tkem £hey become partners in &e goods, by 
wiuda agreemaiKt, it appear^, tiiat the coaiugnor has not 



(a) 6 E. B. 186. I (c) « E. H. 175. 

(6) Mm$ Y. BaU, 2 B. & P. 457. I 
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been paid for them^ the assignee of the bill of lading can- 
not maintain trover against the consignor^ if he stop 
the goods in tramitu, upon the insolvency of the con- 
signee, (a) In this case it appeared that the assignee had 
by the very terms of his contract ma^e himself the pay- 
master, and had thereby put himself in the place of the 
original consignee, so that he held the bill of lading sub- 
ject to the same rights. (6) 



Sect. 5. — Determination of this Bight previous to a Delivery 

of the Goods to the Consignee. 

Secondly, We have now to consider those cases in which 
there has been an extinction of this right previous to an ac- 
tual delivery. Having shewn that this stoppage in transitu 
originates in a reservation made by the vendor, that if the 
consignee become insolvent, he may resume the goods while 
they are on their passage, and, consequently, that no con- 
tract of the purchaser without the concurrence of the seller 
can defeat it, it follows, that any person vrithholding goods 
from a vendor who has stopped them in transitu, must 
either prove a right paramount to his, such as the lien of 
the carrier for the freight of the identical goods, or deduce 
a title under the vendor, by shewing a contract to which 
he was a party, whereby he resigned this privilege of re- 
sumption, or gave to another a power of sale, inconsis- 
tent with the retention of this right in himself. With re- 
gard to the first, the only title paramount to the consignor's. 



(a) Salomons v. Nissen, 2 T. R. I (6) Ibid. 680. 
674. 
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is the lien of the carrieTy so that on a tender of the freight^ 
he is entitled to the possession. And in a case (a) which 
decided this to be a particular and not a general lien, it 
was conceded on all sides, that though the consignee had 
assigned the goods, the vendor's right was prior to that 
of the assignee, for it was prior to that through which he ^ 
claimed, and the consignee could assign no greater interest 
than he possessed. The misapplication of this law (b) to 
assignments made by the indorsees of bills of lading, and a 
disregard of the nature of the contract of which the bill of 
lading is evidence, as well as of the principle on which the 
right of stoppage in transitu is founded, once led to an 
erroneous opinion that the assignee of the bill of lading for 
a valuable consideration, could not retain the goods against 
a consignor who claimed them by virtue of this right. In 
discussing this point we shall arrive at the second case 
that has been mentioned, namely, where the vendor has 
resigned his right of resumption, by giving to another a 
power to sell, inconsistent with the reservation of this pri- 
vilege to himself. And in order to understand this part of 
ihe subject perfectly, it will be necessary to mention, very 
concisely, the peculiarities of bills of lading. From the 
days of Lord Raymond to the latest decisions, they have 
been considered as assignable property, (c) During the 
whole of that time, under many and very different circum- 
stances, it has been the constant usage of merchants to 
treat them as negcotiable instruments. The transfers of 
property effected by them, and the party to whom the 
right accrues, according to the different terms in which 
the indorsements are couched, have been shewn in that 
part of this treatise in which it was considered to whom the 



(a) Oppenheim v. Russell, 3 B. & 
P. 42. 
(fr) 1 H. B. 363, 364. 



(e) Ld. Raym. 271. 2 T. R. 76- 
5T.R. 683. 
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right of action belonged for damage inflicted on the goods* 
And so beneficial for the expeditious operations of trade 
has been this mode of assignment, that in certain eases in 
which the indorsement of the bill of lading wonM not 
operate as a transfer at the common law^ the legislature (a) 
has interposed to supply the deficiency. Th^ bill of lading 
contains a description of the property shipped by the 
consignor on board a vessel ; three of these are signed by 
the captain, on receiving the goods ; their purport is, to de- 
liver the same to "the order of shippers or assigns/' and it 
is the practice for the shipper to transmit one of these, in- 
dorsed with his name to the consignee. The full effect of 
this indorsement was explained in the special verdict found 
in the case of Lickbarrow v. Mason (b) which is in these 
terms. " By the custom of merchants, bills of lading for 
the delivery of goods to the order of shipper or his assigns, 
are, after the shipment and before the voyage performed, 
negotiable and transferable by the shipper^ indorsement 
and delivery, or transmitting of the same to any other per- 
son, and by such indorsement atld delivery or transmission, 
the property in such goods is transferred to such other per- 
son. Also, by the same custom, indorsements of bills of 
lading in blank, may be filled up by the person to whom 
they are so delivered or transmitted, with words ordering 
the delivery to be made to such person, and the same when 
filled up, have the same operation and effect as if it had 
been done by the shipper." A consignor, therefore, (since 
the law considers him to be cognizant of the customs of 
merchants,) by the transmission of indorsed bills of lading 
to a consignee, gives him the power of negotiating the same« 
So that by assigning them to a third person, for a valuable 
consideration he may sell the cargo, receive the price, and 

(a) jG G . 4. c. 94. s. 2, 3, 4. (6) 5 T. R. 985. 
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transfer the property. If, after this assignment^ the con- 
signee becomes insolvent, may the nnpaid eonsignor^ who 
might have certainly stopped the goeds before they reached 
the actual possession of the consignee if he had not as- 
signed the bill of lading, exercise his right of resumption, 
against this assignee who had obtained the bill of lading 
for a valuable consideration, without notice that the con- 
signor had not been paid for the goods ? The great case of 
Lkkbarrow y. Mason, which was argued many times, and 
was twice carried up to the House of Lords, has decided 
that by such an assignment, the original control of the 
cc^isignor is at an end, though the transit had not been 
determined. For the contract of assignment being only 
available by means of a power conferred by himself, the 
presumption is, that it had his full consent ; and the reser- 
vation of a right of resumption in himself is inconsistent 
with an absolute power of sale delegated to another. These 
will appear to be the grounds of the decii^on in that nnA 
the subsequent cases on this subject. 

An action of trover for a cargo of com was brought by 
liickbanow and another, as assignees of the bill of lading, 
against the defendants, who were the agents of the con- 
signors, and on the trial these facts were proved. Turing 
and Son, merchants at Middldbourg, on the 22d of July, 
1786, shipped this cargo on board the Endeavour for Liver- 
pool, by tiie order and on the account of Freeman. On 
accepting the goods, the master signed four bills of lading 
in the usual form, unto order or to assigns ; two of these 
were indorsed by Turing and Son in blank, and sent on the 
22d of July, 1786, to Freeman, together with an invoice of 
the goods ; another of the bills was retained by them, and 
the remaining one by the master. On the 25th of July, 
1786, Turing and Son drew four bills of exchange on 
Freeman, amounting in all to 477/. in respect of these 

G 2 
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goods^ which were accordingly accepted by Freeman. On 
the 26th of July, 1786, Freeman assigned the two bills of 
lading to the plaintiffs, and at the same time drew bills of 
exchange upon them for 520/. which they accepted, and 
afterwards paid. Freeman became a bankrupt on the 15th 
of August, 17j86, being then indebted to the plaintiffs in 
the sutn of 542/., and before the bills drawn on him by 
Tui-ing and Son had become due. These bills were regu- 
larly protested, and ultimately taken up by Turing and 
Son as the drawers, who had never been paid the price of 
this com. On hearing of Freeman's bankruptcy, Turing 
and Son indorsed the bill of lading so retained by them, 
and sent it to the defendants. On the vessel's arrival at 
Liverpool with the goods on board, the defendants pro- 
duced this bill of lading to the captain, and applied for 
the goods, who thereupon delivered them up, and the 
defendants subsequently sold them on the account, and to 
and for the use and benefit of Turing and Son. Before 
€he commencement of this action, the plaintiffs demanded 
the goods of the defendants, and tendered to them the 
freight, but neither the plaintiffs nor Freeman offered to 
pay them for the goods, (a) 

When this case first came before the Court of King's 
Bench, Mr. Justice Ashurst began his judgment with this 
proposition: (6) "We may lay it down as a broad gene- 
ral principle, that whenever one of two innocent persons 
must suffer for the acts of a third, he who has enabled 
«ueh third person to occasion the loss must sustain it." 
He then agrees with the opinion of Lord Mansfield in 
Wright V. Campbell, which will be noticed hereafter, and 
concludes thus : — " Now, in this case the goods were trans- 
ferred by the authority of the vendor, because he gave the 

(a) 2 T. R. 6S. (*) Ibid. 70. 
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vendee a power to transfer them ; and being sold by his 
authority^ the property is altered." It having been urged 
in argument, that this would be a hardship on the con- 
signor, Mr. Justice Buller said — " There is no weight in 
the argument of hardship on the vendcM*, because he has 
parted with the legal title to the consignee" (a) ; and 
Grose, J. added (6), ** A bill of lading carries credit with it ; 
the consignor, by his indorsement, gives credit to the bill of 
lading, and on the faith of that, money is advanced.'' The 
same principle was recognized when this judgment was 
reversed in the Exchequer Chamber. Lord Loughborough, 
said (c), " The question is, whether the plaintiffs have a 
superior legal title to that right which, on principles of 
natural justice, the original owner of goods not paid for 
has, to maintain the possession of that which he actually 
holds at the time of the demand ?" And afterwards he 
adds^ '^ The general property remains with the shipper of 
the goods, until he has disposed of it by some act sufficient 
to transfer the property." The special verdict which 
decided that the indorsing a bill of lading was such an act, 
was found after that judgment had been reversed, and a 
venire de novo awarded by the House of Lords, (d) In the 
case abovementioned,, Lord Loughborough further said^ 
^' that the purchaser places no credit in thie consignee, but 
in the indorsement produced to him, which is the act of 
the consignor" (a); and afterwards his Lordship added (f), 
^' the question on the right of the consignor to stop and 
retain the goods can never occur, where the factor has 
acted strictly according to the orders of his principal, and 
where, consequently, he has bound him by his contract." 
Succeeding decisions also have assented to and acknow- 



(o) 2T.R.75. 
(6) lbid.T6. 
(c) 1 H. B. 350. 



(d) 5T.R.683. 
(«) 1 H. B. 363. 
(/) Ibid. 307. 
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ledged the jadtice of this principle. Lord Alvanley, in 
didlinguishing the oase Wore him from that just mefi-> 
tioned^ thus expressed himself: — ** Where the consignor 
himself had enabled the consignee to raise money upon 
hii$ goods^ it wouM have been tnotistrous to permit the 
consignor, after a credit obtained by means df his own 
bills of lading, to take the goods out of the hands of an 
assignee in fact claiming under bittiself." (u) And Cham- 
ht6, J. in the same case^ in allusion to tfae indorsement of 
the bill of lading, said — ^' It is an instrument under the 
hand of the consignor himself, and the consignee acts as 
his agent in the disposition of the property ; it is an as^ 
iligntnent by the consignor himself." (d) Lord EUenbo* 
it>ugh dlso, in a tnodern decision (c), asilented to the case 
of Ltckbarroiv V. Mason. " Th^ prindpal/' says his Lord- 
ship, " who Itiists his factor With the power to sell abso- 
lutely, shall iso faf be bound by his act t" and again, " I 
COnl^ide^ tfa^ indorsetnent of a bill df lading, apart from all 
fraud, as giving the indorsee an irrevocable, uncounter- 
mandable right to receive the goods." The judgment in 
the case bf Wright v. Cdmpbell (d) proceeded on the ground 
of fraud ; but independently of that. Lord MaUsfield laid 
it down, that '* If the goods are bon& Jide sold by the fac- 
tor at sea, (as they may be Wherfe no other delivery caft be 
^ven,) it will be good notwithstanding the stat. 21 Jac. I. 
c. 19. ; the vendee shall hold them by virtue of the bill of 
sale, though no actual possession is delivered } ^d the 
owner can never dispute with the vendee, because the goodd 
were sold bond Jide, and by the bwner*s own authority." 

It appears, therefbne, fit>m all these decisions, that a 
consignor, by omitting to describe the consignee as fkctor 
(when he is not a vendee), gives to him a power of abso- 

(a) 8 B.& P. 49. I (c) News4my,Thomion,ti &.!t.41. 

(6) Ibid.p.54« I (d) Burr. R. f04O. 2051. 
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lute gale: however, if the latter, notwithstanding that 
omission, disclose to the assignee of the bill of lading that 
he is acting in the capacity of a factor, no presumption 
will arise that the consignor consented to the sale without 
the reservation of his right to stop the goods in transitu ; 
for the factor was entitled subject to that right, and it mat- 
ters not from what source the assignee of the bill is in- 
formed that he is not dealing with a principal, whether it 
be from personal communication, or from the indorsement 
of the consignor ; in which case Lord Mansfield has said, 
in allusion to the bill of lading (a), '^ that if the factor 
makes it over with notice to a third person, then it may be 
followed in the hands of such third person ; for, in such 
case, it remains in his hands just as it did in the hands of 
the factor himself." It being then by virtue of the power 
he has conferred on the factor, that the principal becomes 
bound by his act, if the former exceed his authority^ the 
latter ought to be discharged ; and as by the law mer- 
chant> the factor who is empowered to sell has no right to 
pledge either the goods or the bills of lading of his princi- 
pal, if he wanders from his bommission in these particu- 
lars, the burden should fall cm him only>i 

Accordingly where a factor deposited the bills of lading^ 
as a security for advances fikade to him by a person who 
had no notice that he was not the real owner, and became 
bankrupt befofi^ the goodfi arrived, it was held that the con- 
mgnor's right to stop them was not thereby defeated, as he 
h^d neiUier expressly nor impliedly assented to such a con- 
tract (*) ; however, as a late act of Parliament (c) hto given 
to the hold^ns of the bills of lading aaid of other documents 
of goods, in such a case, a power of pledging the same> whe- 



(a) Burr. Rep. 2050. (b) Newsom v. Thornton, S E. R» 17. 

(t)6G.4. c. 04. 
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ther this would operate in barring the consignor's right of 
tesumption under similar circumstances in future^ is worthy 
ef consideration, particularly as a subsequent section (s. 3.) 
provides, that the-person so receiving in deposit or pledge 
(without notice) shall acquire no further interest or right 
than might have been enforced by the party depositing 
the same at the time of the deposit or pledge. As it is 
also beyond the factor's authority to assign the bills of 
lading without a good consideration, the consignor's title 
founded on thei right of stoppage in transitu, will prevail 
against the claim of such an assignee, (a) But in this 
ease the bond fide acceptance of a bill of exchange is a 
good consideration for the assignment of the bill of lading, 
though the assignee at the time knew that the consignor 
had not been paid in money for the goods, unless he was 
also aware that the consignor by the terms of his dealing 
with the consignee, had bargained for or expected that the 
payment should precede the assignment of the bill of 
lading, (b) It is the indorsement that binds the consignor ; 
80 that if he send the bills of 4ading un-indorsed, the factor 
has no power of disposal ; but if there be special facts, such 
as a letter stating that this , was an erroneous omission, 
and that it should be rectified, these will be considered 
equivalent to an indorsement, (a) However, by the fourth 
section of the above-mentioned statute, any person may 
contract with an^gent entrusted with goods, or to whom 
the same maybe assigned, for the purchase thereof, and 
may receive the same of and pay the same to such agent, 
and such purchase shall be good if made in the ordinary 
course of business,^ provided he did not know that such 
agent had no authority to sell, (c) 



(a) Nix v^ Olivty Abbott on Ship- 
ping, 393. 



(6) Ciifiitfv y- BrtnvHy 9 £. lU 
506. 

(«) 6 G. 4. c. 94. s^ 4. 
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In the preceding pages, it has been shewn that a lenaii-^ 
nation of the right of stopping in transitu may be effected 
previous to an actual delivery to the consignee^ by proving 
the existence of a contract^ whereby the vendor has given to 
him an absolute power of sale^ and this has been demonstrated 
to have been often implied from his having made an un- 
conditional and general indorsement of the bill of lading ; 
but this is only one of the various ways of establishing this 
contract^ for there are many cases in which it has been* 
held that if the first vendor does any thmg which can be 
considered as sanctioning the sale by his vendee, that de- 
stroys all right of the former to stop in transitu, (a) The 
defendants (b), Hughes and Co. had made a sale of a quan- 
tity of timber to one Dixon, and had taken his bills, pay- 
able in three months, for the price. Dixon subsequently 
sold this timber to the plaintiff Stoveld, who thereupon 
came to the wharf and told one of the defendants of his 
purchase from Dixon, to which he answered that it was 
very welly and having shown the plaintiff where it lay, the 
latter placed his mark upon it. Afterwards, these bills of 
Dixon's having been dishonoured, the defendant stopped 
the timber in transitu, whereupon the plaintiff recovered its 
value in an action of trover. Lord Eilenboroi^h said, '' The 
defendants were the only persons who could contravene the 
sale and delivery to the plaintiff from the Dixons ; and when 
that sale was made known to the defendant Hughes he 
assented to it, by saying very well, and to the marking of 
the plaintiff's timber which took place at the same time. 
If that be not an executed delivery, I know not what is 
so." And Grose, J* added, ^' There was an express assent 
by the defendants to the transfer of the property from the 
Dixons to the plaintiff." In the case of Hawes and ano* 

(a) 2 B. Ac C. 64a. per Bayley, J. (6) Stopeld v. Hughes, 14 £. R. 308. 
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ther y. W^iiion uid another {a), it was proved that Mo- 
berly and Co. had bought one hundred casks of tallow then 
lying at the defendants' wharf, from Raikes and Co. ; and 
that on the satne day Raikes and Co» had giy^i a vnritten 
order upon the defendants to weigh, deliyer, transfer, ot 
re^house the tallow $ afterwards Moberly and Co. sold the 
same to the pktintifis, and sent to them the transfer note> 
signed by the defendants, by which tliey acknowledged to 
hold the tallow as their agentSi Whereupon the plainttfis 
gave Moberly and Co. their acceptances for £2880. the 
price agreed upon. Moberly and Co. stopped paymentwith-^ 
out having paid Raikes and Co. for the tidlow, upon which 
the latter claimed to stop it in transitn, and ordered the 
defendants not to deliver it over. But per Abbott> C. J. 
" The plaintiffs in this case paid their money upon the 
faith of the transfer note, isigned by the defendants, by 
which they acknowledged that they held the tallow as 
their agents. If we were now to hold that notwith^ 
Standing that acknowledgment and that payment the 
plaintiffs are not entitled to recover, we should enable the 
defendants to cause an innocent man to lose his money. 
To hold that the doctrine of stoppage in transitu applied to 
ftuch a case as the present, would have the effect of 
putting an end to a very Iwge portion of the commerce of 
the tity of London.*' And Bayley, J. said, " This ap- 
pears to me very different from the ordinary case of vendor 
and vendee. In such cases justice requires that the ven- 
dee shall not have the goods unless he pays the price, tf 
he cannot pay the price, the vendor ought to have the 
goods back ; but if the question arises not between the 
original vendor and the original vendee, but between the 

(a) 2 B. & C. 540. 
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original vendor and a pufcba^er from the vendee^ that 
purchaser haring paid th6 full price for the goods, what i# 
the honesty and equity and juibtice Of the case ? Surely 
that the vendee who has paid the price shall be entitled to 
the possei^on of" the goods. I am of opinion that when 
Messrs. Raikes and Cd. signed the order to transfer^ 
Weigh elnd deliver^ that, according to the settled course 
and usage of trade^ enabled Moberly and Co. to sell the 
goods again* There are many cases in which it has been 
held that if the first vendor does any thing which can be 
considered as sanctioning the sale by his vendee, that de-* 
stroys all right of the former to stop in transiiu.'' 



SEct. 6. — The requisites of a competetU Delivery. 

Tkirdly--Jir remains now to point out what is requisite 
to constitute an actual delivery into the possess;ion of the 
consignee, so as to determine the transit. In this there is 
a decided distinction between ship-carriers and such as 
are inland. With regard to the foimer, when goods are 
imported from foreign countries, they are brought under a 
bill of lading, which is merely an undertaking to carry 
from port to port. A ship trading from one port to another 
has not the means of forwarding the goods on land^ and 
therefore, by the established course of trade, a delivery on 
the usual wharf will discharge the ship carrier (a), and be 
considered as a performance of his undertaking. The con- 
tract, too, of this species of carrier, being to deliver ai the 

(a) 5.1. R. per Biillei, J. 379. 
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the destined port, the consignee, it seems, cannot go out to 
sea to meet the ship, and so by obtaining possession of the 
cargo, determine the transit before its arrival at its des* 
tination, for this would affect the consignor's right to stop 
it at any time before the completion of the voyage, {a) 
But with regard to the land-carrier, it is said, that if the 
vendee meet them on the road and take them into his own 
possession, the goods will then have arrived at their jour- 
ney's end with reference to the stoppage. (6) And though 
this carrier may have reached his warehouse, his. liability 
continues as long as he is possessed, either personally or by 
means of his servants, of commodities for the purpose of 
conveyance ; for the law making these persons answerable 
as insurers was established to prevent fraud, and would be 
of little importance unless they were also bound to see that 
the goods were carried home to their place of destination ; 
since as many frauds may be practised in the delivery as 
in the carriage of them, (c) But the right of resumption 
exists until a competent delivery, such as would discharge 
the carrier ; and therefore, as he is liable if goods are 
lost either by the innkeeper at whose house he puts up (d), 
or by the porter whose duty it is to deliver them out (e) ; 
it seems they may be stopped by the exercise of this right 
in the possession of either of these persons before they 
have reached the owner. 

This difference in the ingredients necessary to constitute 
a sufficient delivery by the inland and foreign ship-carrier, 
seems not Uy be incidental to their respective characters, 
but to arise from the nature of their respective contracts ; 



(a) HoUt V. PownaU, 2 B. & P. 
461.11. 1E8P.N.P.C.240. 

(b) f B. & P. 461* P«"* ^^^ ^' 
▼anley. 



(c) 5 T. R. 399. per Grose, J. 

(d) Ibid. 396. 

(e) Smith V. Hwm9f 2 Moore, 
18. 
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the latter undertaking by the bill of lading to convey from 
port to port, is discharged by a delivery pursuant to the 
undertaking ; the former contn^cting to deliver to the con-> 
signee, is bound to the performance of an actual delivery in 
accordance with his contract ; though, if he (a) had only 
agreed to convey generally from one place to another^ a 
delivery at the latter place would have discharged him, 
as that at the port does the ship-carrier, as in the 
case of Garside v« Trent and Mersey Navigation (Jb) ; 
where the defendants had undertaken to carry goods from 
Stourport to Manchester, from whence they were to be 
forwarded on to Stockport by another carrier. On reach- 
ing Manchester the goods were deposited in the warehouse 
of the defendants^ and before the Stockport carrier arrived^ 
were destroyed by an accidental fire. It was held that 
their responsibility as common carriers ceased with the de- 
livery of the goods at the warehouse ; and the defendants 
could not be answerable as warehousemen for such an acci- 
dent when there was no laches imputable to them. Though , 
from the case of Hyde v. Trent and Mersey Navigation {c), 
it is clear that if the contract had been to deliver the goods 
at Manchester^ the defendants would have been liable as 
common earners until an actual deUvery. The custom 
and usage of particular places are sometimes called in aid 
to explain the contract of the carrier (d) ; thus a hoyman, 
who brings goods from an outport into the port of London, 
is not discharged by landing them at the usual wharf^ but 
is bound to take care and send them out by land to the 
place of consignment. Also(e), by the custom of the 
river Thames, if the consignee send a lighter to fetch the 



(a) 5T.R.a98. 
lb) 4 T. R. 581. 
(c).5T.R. S89. %98. 



(d ) Abbott on Shlpping/p. 249, 
(e) Ibid. WardeU v. MawiUytm, 
2£q>.N.P.C.S0S. 



94 



UABILITIES OF 



goodsi the mftstor is bound to watch ihmn in the lighter 
until it is fully laden ; but it is doubted whether he is 
further bound to take care of the lighter after it is fully 
laden until the time when it can be properly removed from 
the ship, to the wharf, 

A contract to make a rigbi and true delivery of the cargo^ 
agreably to the bills of lading, is satisfied by the delivery of 
the number of chests constituting the cargo ; and if the 
contents qf any of them turn out to be damaged by the 
negligence of the master and crew» this is subject matter 
for an action against the master^ but it does not amount to 
a non-performance of that contract, (a) 

Where goods where shipped on account of the consignee, 
and the bill of lading sent to him was unindorsed, and the 
captain gave up the goods to the party producing such 
bill, this was held to be a valid delivery, as between con- 
signor and consignee, though the former might be entitled 
to redress from the captain who had parted with the pos^ 
session, without a competent authority from the shipper. (A) 

However, it is not necessary that there should be an 
actual delivery into the very hands of the purchaser. In 
Ellis i^inst Hunt (c), the consignee of goods in London 
became bankrupt ; his provisional assignee went to the inn 
where they were deposited and put his mark upon them. 
This was held to be equivalent to a delivery to the bank* 
rupt, so that the consignor could not afterwards stop them, 
because they were no longer in transitu. The change of 
mark from A, to B, on bales of goods in a warehouse, by 
the direction of the piEurties, was clearly held by the House 
of Lords to operate as an actual delivery of the goods, (d) 



<a) DcaM99n v. Gw^mu, 12 £.R. 
SSI. 
(6) Coxe V. Hofdem, 4E. R.^ni. 



(c) 3T.R. 464. 

(d) 14 E. R. Sia. per Ld. EUenb. 
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Also if the vendor give over the key of his warehouse to 
the purchaser, the possession of the latter is compt^te* (a) 
Moreover the lading of goods in a foreign eountry, on 
board of a vessel wholly chartered by the vendee, UiQ pos- 
session of which is in him at the time, determines the tran- 
sit, (h) But if the ordinances of that country permit the 
consignor, under these circumstances, in case of the bank- 
ruptcy of the consignee, to reclaim the goods, he will be pro- 
tected in so doing by our courts, although there had been 
a competent delivery^ according to the law of England, to 
defeat the vendor's right of resumption, (c) So where the 
warehouse of the carrier is the place of final delivery and 
the goods are deposited there^ the journey is at an end (dy ; 
and it is said, that if a man be in the habit of using the 
warehouse of a wharfinger as his own, and make that the 
repository of his parcels, and dispose of them thi^e, that 
the delivery is complete when his goods have airiv^ 
there, (e) When commodities are to be transmitted to the 
vendee at a particular place, the tnmHtWf in general, con- 
tinues until they are given up to him there. But if he by 
his owa act prevents the deliveiy, which otherwise in 
the ordinary course would be made, and does any thing 
equivalent to taking possession, the transUm is thereby ter- 
minated ; and, therefore, where the vendee of several hogs- 
heads of sugar, up<m receiving from the carrier notice of 
their arrival, took samples from them, and for his own conve- 
nience desired the carrier to let them remain in his ware- 
house, until he should receive fiirther directions, and before 
they were removed he became a bankrupt, it was held, that 



(a) 3 T. R. 468. 

(6) Fowler against M^Taggort^ 1 
K. R. 522.; 7T. R. 442. 

(c) luglis against Usherwoody 1 
£. R. 515. 



(d) Rowe V. Pickford, 8 Taun. 
83. 

(e) 3 B. 4& P. 127. Per Cham- 
br^, J. 



96 V LIABIUTIES OF 

the transUus v/b3 at an end» and that the vendor was not 
entitled to stop them. And Holroyd^ J. said, that from, 
the moment the samples were taken, the carrier ceased to 
retain that character, and became a mere bailee, (a) It is 
the same when the goods have reached the possession of 
the agent appointed to receive them on account of the ven- 
dee {b\ or are waiting there for new orders from the pur- 
chaser to put them again in motion and to communicate to 
them another substantive direction^ without which orders 
th^ would continue stationary (c); also when this new di- 
rectK>n is the result of a discretion previously vested in such 
agent by his employer, (^d) And if, before embarkation, 
the purchaser receive the goods, and subsequently ship 
them, the transit is at an end. As in a case where the ven- 
dee went from London to Glasgow, and bought some hand- 
kerchiefs there, which were shipped for London, at Leith, 
and the Leith shipping company gave an acknowledgment 
that they had received the goods from the vendee. It was 
held, that this was a delivery into the actual possession of 
the purchaser at Leith, and that no subsequent stoppage 
of them in transitu could take place, (e) 

If a part of the goods sold by an entire contract, are 
deUvered, the transitus is at an end as to the whole, where 
no circumstances exist indicating an intention either pre- 
vious to or at the time of the delivery to separate that part 
of the cargo from the rest. {/) But such a partial delivery 
must, as far as it goes, be complete, and made into the posr 
session of the consignee or his agent, (g) Where there is 



(a) Foster v. Frampton, 6 B. ^ 
C. 107. 
(6) Scott V. PetHt, 3 B. & P. 472. 

(c) 5 E.R. 185, per Lord Elleii- 
borongh. 

(d) Leeds ▼. Wrigkty 3 B. & P. 
320. 



(e) Noble ▼. Adamsy 7 Taun. 50. 

(/) Shibey ▼. Hey wordy 2 H. B. 
504. 1B.&C.183.185. 

(g) Hammond ▼. Anderson, I B. 
Si P. N. R. GO. 






COMMON CARRIERS. * 97 

tiny act necessary to be pefformed by the carrier, previous 
to giving up the cargo, the right of stoppage in transitu 
continues till there has been a delivery preceded by the 
performance of such act. As in a case (a) where the car- 
rier delivered part of the goods at the wharf of the con- 
signee, and it was the course of dealing between the 
parties previous to a transfer of possession, to weigh the 
goods^ in order to ascertain the freight ; and whilst this 
part was on the wharf and before any of it was weighed, the 
consignee became bankrupt, whereupon the carrier re- 
placed these goods on board his vessel ; it was held, that 
this was no delivery, either of* the whole or part of the car- 
go., but that the consignor was entitled to the goods, they 
having been rightly stopped in transitu. So where there 
was a contract of sale, for some starch, which was to be 
weighed before delivery, in order to ascertain the price, and 
at the time of the bankruptcy of the vendee a part of it 
had been weighed and delivered, and the remainder was at 
a warehouse preparatory thereto, at the expence of the ven- 
dor. The Court decided, that notwithstanding such par- 
tial delivery, which was complete as to the starch that had 
been weighed, the vendor was justified in retaining the 
residue which was still unweighed in the warehouse, (b) 
In like manner Lord Kenyon determined that the right of 
the consignors of wine to stop it in transitu, continued 
while it was qud in custodid legis in the king's warehouse 
till the duty was paid ; before which the consignee had no 
title to the actual possession, (c) It is to be observed, 
that the lien of the carrier survives the right of resumption 
of the consignor, for as has already been shewn, the latter 



(a) Crawthaw v. Eadety 1 B. & C. 

181. 

(fr) Hanson ▼. Meyer, 6 E. R. 614. 

H 



(c) Northey y. Field, 3 Esp. 
N.P.C. 618. 
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is at an end when there has been a complete delivery of part 
of an entire cargo {a); but the master may keep back any 
portion of the merchandize for the freight of all that is con- 
signed to the same person, as in the case of Sodergreen v. 
Flight (Jb), in which a part of a cargo of tar had been de- 
livered to the consignee^ and the master, on a suspicion of 
his insolvency, was allowed to retain the residue as a se- 
curity for the freight of the whole consignment. 

With a competent delivery of the goods in good condi- 
tion, ends the responsibility of the common carrier. Hav- 
ing now traced this from its beginning, and examined its 
extent at common law, its limitations by special acceptances, 
its variations by acts of the consignors or of the carriers 
and their servants, how it is aflfected by the exercise of the 
right of stoppage in transitu, to whom this privilege belongs, 
and the requisites of a competent delivery, it will be neces^ 
sary to consider what are the rights to which the carrier is 
entitled, in order to obtain compensation for the services he 
has rendered, and the risks he has iiin. 



(a) lB,ScC. 183, per Bayley. | (6) 6 £. R. 622. 
Sbib£y V. Heyward, 2 H. B. 504. | 
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CHAPTER I. 



The rights of common carriers may be comprised under 
the different methods which the law has reserved to them 
for the recovery of their hire. If goods are brought to 
them for the purpose of conveyance, no action will lie 
against them for a refusal to accept them, unless thei'e was 
at the same time a tender of their carriage-price, (a) If they 
undertake to carry them, without having been previously 
paid, the law presumes that they consider the possession 
of the goods as a sufficient security for their expected re- 
muneration ; and in conformity with this presumption it 
authorizes them to retain this possession at the conclusion 
of the journey, until they have received satisfaction for 
their labour and trouble ; and this is the origin of their 
lien. If they have parted with this security before the 
payment of their hire, recourse must be had to an action 
at law for the recovery of the same ; and under this part of 
the subject will be considered their right to freight, as well 



(a) Jackson v. Rogers, 2 Show. 327. 
H 2 
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when it is claimed after the completion of the voyage, as 
when it arises from the marine law pro rata itineris peracti. 
And lastly, if the goods have been thrown overboard, as it 
will be shown hereafter in cases of urgent necessity they 
may legally be, the carriers will have a right, upon the ad- 
justment of the average, to have a due allowance made for 
the freight they would have earned for the carriage of those 
goods, had not their arrival at the destined port been pre- 
vented by a necessary act of jettison. It remains, there- 
fore, to consider these separate rights in the order in which 
they would most probably arise. 1st, Before the goods are 
delivered over. 2dly, After the possession of them is parted 
with. And lastly. When they have been lost or spoiled by 
lawful ejection. 



Sect. 1. — The Lien of the Carrier, 

Liens (a) are either by the common law, usage, or 
agreement. Carriers have no general lien at common 
law. By the custom of the realm common carriers are 
bound to caiTy the goods of the subject for a reasonable 
reward, by force of which they have a lien only for the car- 
riage price of the particular goods (6); for as the law im- 
poses the burden, it also gives them the power of retaining 
for their indemnity. If they claim a general lien from 
the usage of trade, it must be universally known ; for no 
such usage would be sufficient to bind other parties, 
unless it were so general as to furnish an inference that 
the person who dealt with the carrier had knowledge of it, 

(a) Rust^orth y.Hadfield, 6£. R. 522. (6) Jbid. 525. 
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and 80 to warrant a conclusion that he contracted with him 
on that ground ; as it may therefore arise on an implied 
contract) of course it may be established by express agree- 
ment between the parties. 

It is an unsettled point whether any stipulations on the 
part of the carrier will be sufficient to bind the goods of 
the principal for the debt of the factor, to whose order they 
have been consigned. A carrier (a) had given notice that 
all goods would be subject to a lien, not only for the freight 
of the particular goods, but also for any general balance 
due from their respective owners. It was held that this 
notice did not authorize him to retain the goods of the 
principal for a general balance due to him from the factor, 
though they were addressed to the latter ; and even if the 
notice had been that all goods to whomsoever belonging 
should be subject to a lien for any general balance due 
from the person to whom they were addressed, it seems 
doubtful whether it would have been of any avaal ; lor 
Holroyd, J. there said, that a factor cannot by any agree- 
ment, either express or implied from the course of dealing, 
subject the property of his consignor and employer to the 
payment of his own debts ; and Best^ J. doubted whether 
a carrier could make so unjust a regulation, (b) 

As the claim of a general lien is an incroachment on the 
common law, it is to be regarded with great jealousy ; and> 
the implied contract, resulting from general usage on whick 
it is attempted to be established, must be supported by very 
conclusive testimony. Therefore (c) where the jury found 
that the plaintiffs had no knowledge of such usage, though 
there was proof unopposed by other evidence of its having 
been exercised by the defendant and various other common 



(a) Wright ▼. Snell and otherSy 
6 B. & A. 350. 

(b) Ibid. 354, 355. 



(c) Rushforth v. Hadfieldy 7 E. R. 
224. 
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carriers throughout the neighbourhood for ten or twelve 
years before^ and in one instance so far back as thirty years, 
the Court refused to grant a new trial. 

But although there be an agreement for a general lien 
between the carrier and consignee, this will not affect 
the right of stoppage in trarmtu inherent in the consignor ; 
and therefore upon giving notice of his intention to exer- 
cise this privilege, he will be entitled to a redelivery, upon 
paymeht of the carriage price of the particular consign- 
ment, (a) 

When goods on board a vessel are detained by the ship- 
owner for the payment of freight, it is necessary that the 
party so retaining should be legally in possession of the 
ship ; for a person cannot have a hen upon goods who 
has not in law the possession of them. (6) This, however, 
will depend upon the terms of the charterparty explained by 
the intention of the parties apparent thereon. According to 
the usual tenor of these instruments, the owners generally 
covenant to provide a sufficiency of tackle and mariners, and 
to fit the ship in every respect for performing the voyage (c); 
and by the stipulations contained in some charterpar- 
ties (6), retain such a controul over it, as to be considered 
in the legal possession of the ship and goods during the 
voyage, by means of the master and crew as their servants . 
and consequently on arriving at its destination, the goods 
on board being in the eye of the law in their possession, 
they have a lien thereon for the stipulated hire of the 
ship. 

On the other hand there are to be found instances {d) 



(a) Ofipenheim y , Rus8€Uf 3 B.& 
P. 42. 

(6) Saville ▼. Campion, 2 B & A. 
510. 



(c) Beawes, Lex Merc. 187. 
Id ) Christie v. Lewii, 2 B. & B. 
421. 
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wherein the chaxter-parties have contained such apt and 
comprehensive words of demise, unrestrained by other ex* 
pressions, that the possession has been thereby actually 
transferred from the owner to the charterer, in which case, 
not having the possession, the former can exercise.no right of 
lien upon the goods. As it is of infinite importance in every 
case to know in whom is the possession of the vessel, not 
only in order to ascertain who is intitled to the lien, but 
also to discover who is the carrier of the goods, or to whose 
possession they are entrusted by the bailors ; and further, 
if commodities purchased in a foreign country for the char- 
terer be deUvered on board, for the purpose of conveyance 
to him, in order to know whether such delivery is complete 
or not ; because if the possession of the ship be in the 
charterer, such delivery is perfect and cannot (as has been 
shown) be divested by a stoppage in trcmmtu ; but if the 
possession be in the owner, the goods so put on board are 
still in their transit to the vendee, and may be stopped (a); 
for these reasons I shall extract such general rules from the 
cases decided on this subject as may assist in leading to 
this discovery. 

The common law construes charter-parties as near as 
may be according to the intention of the parties, and not 
according to the strict legal sense of the terms of them. (6) 

Where the ship is let for a term of years, and the lessee 
is to appoint and pay the master and crew, and provide for 
the repairs, the possession passes to him. (c) 

Where the charter-party '' grants " the ship, and " lets 
it to hire,'^ and the master and crew, though paid by the 
owner, are not to restrain or interfere with the full and free 



(a) BohiUnek v. Inglis, 3 £. R. 
381. 396. ' 

(6) Christie v. Lewis, 2 B. & B. 
410. 



(c) Fowler ▼. Kymer, 3 E. R. 396, 
cited by Lawrence, J. 
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nse of the sbip^ bat are subsidiary and subservient thereto, 
and the nature of the service requires the possession to be 
in the charterer : the vessel is not only hired, but along 
with it the services of these persons, and the party hiring 
becomes the owner for the time, (a) This is the case with 
the charter-parties of the East India Company. 

Where there are apt words of present demise, and it ap- 
pears upon the instrument to be the intent of the parties 
that the possession should be transferred to the charterer, 
it vests accordingly. (6) 

But if there be no express words of demise, the posses- 
sion remains in the owner: this will appear from the follow- 
ing case. 

Where (c) by charterparty it was covenanted that the 
owner should take on board, in London, all such goods as 
the freighter thought fit to load, and should proceed there- 
with to Madras, and there, after delivering her outward 
cargo, receive from the freighter's agents a homeward car- 
go, and deliver the same in London ; and that all the cabins 
but one, which was reserved for the use of the captain, 
should be at the disposal of the freighter, who was to ap- 
point a supercargo to superintend the stowage of the 
goods ; that the freight should be paid at so much per 
ton on the register tonnage of the ship, and^ that the cap- 
tain and crew should be provided and paid by the owner : 
It was held, that there being no express words of demise of 
the ship itself in the charterparty, the freighter did not 
thereby become the owner for the voyage, but that the 
possession continued in the proprietor, and that he there- 
fore had a lien on the cargo for his freight. 



(a) Trinity Hcuse v. Clark, 4 M. 
Si S. 298. 

(6) 2 B. & B. 444, per Richard- 
son^ J. 



(c) SaviUe y. CampUm, 2 B. & A. 
503. 
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But if the terms shew the intent of the parties to be that 
the possession shall continue in the owner^ such intention 
will prevail^ though there be words of express demise, (a) 
By charterparty, between the defendant as owner of a ship 
and G. L.^ the defendant granted and to freight let, and G. L. 
took and to freight hired, the ship for the voyage. The 
defendant covenanted that the master' should receive on* 
board at London goods, to be sent alongside by G. L. and 
deliver them from alongside at Newfoundland, according to 
bills of lading, and should there receive other goods, and 
deliver the same at Dememra in like manner ; and there in 
like manner receive other goods, and deliver them in the 
London docks according to bills of lading ! and that the 
ship's boats should assist in loading and unloading, so as 
the exclusive duties and operations of the ship should not 
be thereby impeded. In consideration whereof, G. L. 
covenanted to send and take goods from alongside, and to 
pay for the fraght and hire of the ship for the voyage 
£2600. with primage 8cc. one quarter-part thereof on de- 
livery of goods at Newfoundland, by good bills at sixty 
days' sight on London, and the remainder by good bills at 
two months' date from the day of the ship's report inwards 
at the port of London. The voyage was performed, and 
goods of third persons were brought from Demerara under 
bills of lading, deliverable to the consignees on payment of 
certain specified freights therein mentioned, which freights 
the defendant received ; no bill for the three quarters' 
freight having been given or tendered to him, and a bill 
for one quarter, given at Newfoundland, having been dis- 
honoured ; it was held, after there had been three argu- 
ments upon the case, (Dallas, C. J. dissentiente), first, that 
notwithstanding the words of grant, taking the whole 

(a) Chrutie ▼. Lewis, 2 B. & B. 410. 
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charterparty into consideration, the possession of the ship 
did nol pass to the freighter, but remained in the owner ; 
and that as the freight per charterparty was to be paid to 
him by good bills, prior to the delivery of the homeward 
cargo, he had a lien thereon for such freight : secondly, 
that he had a right to receive the freight per bills of lading 
from the consignees, and to retain it when so received 
against the freighter ; and the Court expressly over-ruled 
the case of Hutton v. Bragg (a). With regard to the first 
point decided here, it has* been held where the owner of a 
ship, having a lien on the goods until the delivery of good 
and approved bills for the freight, took a bill of exchange 
in payment, and though he objected to it at the time, 
afterwards negotiated it, that such negotiation was tanta- 
mount to an approval of the bill by him, and would operate 
as a relinquishment of his lien. (6) And as to the latter part 
of this judgment, it accords exactly with the principle laid 
down in Paul v. Birch (c), that the owner has not a lien 
on the goods mentioned in the bills of lading for all his 
freight due on the charterparty ; but he is intitled to the 
freight on the respective bills of lading in preference to the 
freighter, that is, that he has a lien on the several portions 
of freight earned, though not on the goods themselves. 
So in Yates v. Hailstone (d), though there were words of ex- 
press demise, their operation was restricted by the intention 
of the parties ; and the possession continuing in the owner, 
it was held that he had a right to retain the cargo for his 
freight. 

There can be no lien in a case where by special agi'ee- 
ment the delivery of the goods is to precede the pay- 
ment of the freight, for such an agreement is inconsistent 



(a) 7 Taiin. 14. 

(6) Homcastle v. Farratiy 3 B. & 
A. 497. 



(c) 2 Atk. 621. 

(d) STaun. 293. 
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with and does toll the lien, (a) But by the atipulations in 
bille of lading, that " the goods shall be delivered to the 
consignees, they paying the freight," the deUrery of the 
cargo and ihe payment of the freight ate concomituit aets, 
which neither party is obliged to perform, without the 
other being ready to perform the correlative act. And 
it makes no cliiference that the fi'eight ia to Ik; paid by 
hills bearing date from the day of the delivery, when the 
delivery might take several days ; for the captain may 
obviate this by landing the cargo in his own name, and 
tendering a bill for the whole amount from that day. (a) 
Also no lien can exist except by contract, where the amount 
of the demand can only be ascertained through the inter- 
vention of a jury. In the case (6) of Phillips v. Rodie, an 
attempt was made to detain tlie goods on board for the 
freight which the ship would have earned, if the defendants 
had supplied a full homeward cargo according to their 
agreement. Lord EUenborough said that it was impos- 
sible without a jury to settle what was the sum to be 
tendered ; and further, that what was claimed was not 
freight, but an unliquidated compensation for the loss of 
freight, recoverable in the absence and place of freight j 
and the Court decided against the lien claimed. If 
there be an unauthorised sale of the goods by the ship- 
owner or his agent, he has no lien for freight on the 
proceeds of such sale, though a substitution of money 
for goods made by the authority of a competent tribunal 
is equivalent to the actual restitution of the goods them- 
selves, as far as respects all interests in and liens upon that 
fund, (c) But the captain has not any power to sell the 



raUl V. iioilslDH, 9 Taun. | (A) IS E. R. 547. 

Tate V. Mtek, ibid. 380. (c) Hunter v. Prinstp, lOE. B. 

I. Uleynell, ibid. 302. | 378. 392. 
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cargo, except in cases of absolute necessity («), even 
although the sale be sanctioned by a vice-admiralty 
court, (b) 

As there is no lien until there is a possession of the 
goods^c) (neither can it continue after that possession 
is determined; though they are pursued and taken before 
they have reached their owner^ yet the lien upon them is 
not thereby revived. The defendant, a fuller residing at 
Exeter, had received some cloth from his employer in Lon- 
don, to be fulled as usual ; having finished it, he placed the 
same on board a vessel to be forwarded back to London, and 
sent the invoice to the owner of the cloth. By the custom 
of trade at Exeter, fullers have a lien for their general ba- 
lance. Before this vessel reached London, the defendant 
heard that his employer had become bankrupt, whereupon 
he followed and overtook the vessel at Deal, and procured 
from the captain a bill of lading making the cloth deliv- 
erable to him, by which means he regained possession of 
it. In an action brought against him by the assignees of 
this bankrupt, for the value of this cloth ; Lord Kenyon, 
C. J. said, ** The right of hen has never been carried fur- 
ther than while the goods continue in the possession of the 
party claiming it. Here the goods were shipped by the 
order and on the account of the bankrupt, and he was to 
pay the expense of the carriage of them to London ; the 
custody therefore was changed by the delivery to the cap- 
tain. In the case of Kinloch v. Craig, where I had the 
misfortune to differ from my brethreix, it was strongly in- 
sisted that the right of lien extended beyond the time of 
actual possession; but the contrary was ruled by this Court 



(a) Freeman v. East India Cmn- 
pony, 5B.&A.617. 

(b) Reid ▼. Darby, 10 E. R. 144. 



M<nri8 ▼. RobiMon, 3 B. & C. 806. 
per Holroyd, J. 

(c) Kinloch v. Craigy 3 T. R. 110. 
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and afterwards in the House of Lords ; though there the 
factor had accepted bills on the faith of the consignments, 
and had paid the freight after the goods arrived." (a) This 
position is subject to one exception : by act of ParUamenjfcr 
(b) West India ships are bound to land their cargoes at 
the Docks under a penalty of forfeiture, but in such 
cases, by a clause contained in a more recent statute (c), 
the lien of the master or captain is protected. Lord Ellen- 
borough in allusion thereto has said, *' Independently of 
that clause, I should hold that if goods are taken out of 
the hands of the party by operation of law, he shall not be 
prejudiced by it, but the law will retain his lien for him. 
Is not this point incontrovertible, that when goods on board 
a ship are subject to lien, if they are taken out of the ship 
in invitum, and by compulsion of law, that the lien shall 
be preserved in the place of safe custody where the goods 
are deposited by law ? It seems a principle of universal 
justice, and there was no occasion for the act to provide 
for it." (d) In England the practice is to send the goods to 
a wharf and order the wharfinger not to part with them till 
the freight and other charges are paid, (e) And if seireral 
parcels of goods are consigned to the same person, and 
some of them have been delivered, the master may retain 
the rest till the freight due in respect of all of them, is 
satisfied, {y) 



(a) Sweet v. Pym, I E. R. 4. 
(6) 80 G. 3. c. 69. s. 87 & 98. 
(c) 45G.3. C.58. 8. 15. 
Id) Wilson \. Kymer, IM. & S. 



162,163. 1 £. R. 512. per Lord 
Keoyon, S. P. 

(e) Abbott on Shipping, p* 248. 

(/) Sodergreen v. Flight, 6 E.R. 
622. 



110 



PRIVITY OF CONTRACT BETWEEN 



CHAPTER II. 

ON THE PRIVITY OF CONTRACT BETWEEN SHIP^ 
OWNERS AND PROPRIETORS OF GOODS. 

Before we pass on to consider the right of action re- 
served to the carrier who has delivered over the goods, with- 
out being paid his hire, it will be necessary to advert to the 
state of the law in a case of liability which has been hitherto 
unnoticed. And though this discussion ought rather to 
form a part of the first division of this subject, than be in- 
serted here, since it respects the liability and not any right 
of the carrier, yet, as the decision of this question depends 
on a previous enquiry as to the person legally in possession 
of the vessel, it has been thought more regular, to insert it 
here, immediately after the consideration of those cases 
which point out the species of contract which alone ope- 
rates as a, transfer of the possession of the ship. 

We have seen that, although the charterparty contain 
words of actual demise, still their operation may be so con- 
trolled by the intention of the parties, that the possession of 
the ship, shall, notwithstanding, continue in the owner who 
appoints the master and crew (a), in this case if the char- 
tever, not having sufficient goods of his own, to load the 
ship, should take in those of other merchants, it remains 
to be considered, what remedies these merchants have 
against the owner of the ship, if their goods are lost. In 



(a) As in the case of Ckrulie v. Lewisj 2 B. ^ B. 410. 
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the case of Parish v. Crawford (a) the charterer was decided 
only to have acquired a right to lade the vessel, and it ivas 
held, that a merchant who had shipped a quantity of moi- 
dores on board the same, which had never been delivered, 
was entitled to sue the ship-owner for the damages incurred 
thereby, for that he was the owner during the voyage. In 
James v. Jones (b), however, the charterer was considered as 
the owner pro hoc vice, and the plaintiff whose goods had 
been lost, having brought his action against the ship-owner, 
was decided to have sued the wrong person, and for that rea- 
son he submitted to a nonsuit. In a more recent case(c), 
a vessel had been chartered by the defendants, who were 
the registered owners, to one De Beur. It was, afterwards, 
put up by him as a general ship, and the plaintiff placed 
therein a quantity of oats, which were, afterwards, impro- 
perly sold by the master; and for this the action was 
brought ; the learned Judge who tried the cause, held, that 
the defendants were not liable, and nonsuited the plaintiffs. 
The principle pervading these cases seems to be, that the 
owner for the time being, is the responsible party. It is 
said by Mr. Abbott, in the last edition of the treatise on 
shipping, written by the present very learned Chief Justice ' 
of the Court of King's Bench, " that probably the case of 
Parish v. Crawford is not to be considered as law ; for al- 
though the absolute owner might, in each of these cases, be 
ultimately answerable to the charterer of the ship, yet there 
was no contract either express or implied between him and 
the proprietors of the goods.'* (d) From this it appears that 
the above decision is impugned, either for having regarded 
the ship-owner as owner pro hoc vice, or for presuming a 
privity of contract between such owner and the merchant. 



(a) 2 Str. 1251. Abbott on Ship, 
ping, 19. 
(6) Abbott on Shipping, 20. 



(c) Abbot, 21. M^Kenziev.Rtnoe, 
IS Camp. 482. S.P. ^ 
. (d) Abbott on Shipping, 22. 



^ 



112 



PRIVITY OF CONTRACT BETWEEN 



With regard to the first reason, that learned person approves 
of the cases just cited, which consider the charterer as 
ot¥ner for the voyage ; and says they are conformable to the 
principle of the judgments pronounced by the Courts of 
King's Bench and Common Pleas, in VaUejo v. Wheeler (a), 
and Scares v. Thornton (b) ; but these cases only decide 
that the freighter (whether under a charterparty or not) is 
owner pro hdc vice, cisfar as respects an act of barratry, but 
they do not apply to a question of contract; it having been 
often ruled (c) (when such an application of them had been 
attempted) that they must be confined to the subject agitated 
in them, that is, against whom frarr^t^r^ maybe committed, 
and it is evident, from a reference to the decisions (d) which 
have been cited on this subject, that the same words which 
will constitute an ownership for the purposes of barratry, 
will have no such effect so as to vest a possession and con- 
fer a lien on the charterer; but it is submitted, with great 
deference to that very learned person, that it is not the 
decisions which are in conformity with the cases of barra- 
try, but those which decide who is the owner for the pur- 
poses of lien, that should be our guide in discovering who 
is owner for the purposes of liability. Now it has been 
shown, in discussing the subject of lien, that it depends on 
the terms of the charterparty, explained according to the 
intention of the parties, whether its effect shall be to divest 
the possession from the ship-owner and vest it in the char- 
terer, so as to constitute him owner for the voyage, or 
whether it shall be utterly inefficient to transfer the posses- 
sion of the ship ; but in Parish v. Crawford, it does not ap- 
pear whether the charterparty contained any words of de- 



(«) Cowp. 143. 

(6) 7 Taen. 627. 

(c) 2 B. & B. 433. 424.444. 445. 



4 M. & S. 299. 300. per Ld. Ellen- 
boroagh, in TVtiit^y House v. Clark. 
(d) Ante, 104. 
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mist, or what was the intent of the parties^ except that the 
ship-owner was to receive the freight for passengers, and to' 
appoint the master, which reservation, as far as it goes, is 
favorable to that judgment ; so that if there was no demise 
or no intent to divest the possession expressed therein, it 
was rightly ruled, according to modern decisions, that it 
continued in the ship-owner ; and if in the cases of James 
V. Jones, and M^Kenzk v. Rawe, there was in the char- 
terparty such an intent and demise, the possession was 
thereby transfen'ed to the charterer, and he was properly 
considered as the owner |7ro hoc vice* But in none of these 
c€tses are the terms of the charterparty clearly shown, so 
that, for aught that appears in them, they can hardly be 
considered as contradictory to one another, since the pro- 
duction of the charterparties might bring them all within 
the principle of modern decisions. 

And according to this principle, which investigates the 
effect of the deed signed by the parties, the (5ase of Fntser 
V. Marsh (a) proceeded, the charterparty there having di- 
vested the possession from the^ ship-owner, he was held 
not to be responsible for stores furnished to the ship 
for the voyage; and Lord Ellenborough, in giving his 
judgment, said '^ that it would be pushing the effect of the 
register acts too fkr to say that the registered owner, who 
divests himself by the charterparty of all control and pos- 
session of the vessel for the time being in favour of another 
who has all the use and benefit of it, is still liable for 
stores furnished to the vessel by the order of .the captain 
during the time. The question is, whether the captain 
who ordered the stotes were or were not the servant of the 
defendant, who is sued as owner ? And as they did not 



(a) 13 E. R. 238. 

I 
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stand at that time in the relation of owner and master, 
the captain was not the defendant's servant, and therefore 
Ihe latter is not liable for his act." And Le Blanc J. added, 
that an owner would have an appointment of the captain ; 
but the defendant had no right to appoint the captain 
under the charterparty. 

However, the stronger reason for impugning the case of 
Parish v. Crawford seems to be the want of a privity of 
contract between the ship-owner and the proprietors of the 
goods ; and in order to discover the strength of this objec- 
tion, the following suggestions are made rather with a view 
of attaining to the true reason and real state of the law in 
such a case, than with any intention or expectation of 
affecting the opinion expressed in that very useful treatise. 
For this is a matter of constant occurrence in the maritime 
world, and can hardly be supposed to be settled by the 
three first cases that have been cited, since they are all 
decisions at Nisi Prius, in which the terms of the char- 
terparties are unknown. There can be no doubt that 
if by the very contract between the parties, the vessel as 
well as its crew are so hired that the possession thereof 
is transferred to the charterer (as in the charterparties of 
the East India company, and the cases of Trinity House v. 
Clark (a), Fowler v. Kymer(b), and (c) Marsh v. Fraser,) 
there can be no privity of contract between the merchant 
and ship-owner, for there the goods of the former are not 
by construction of law, when put on board, placed into 
the possession of the latter ; but in the case we are con- 
sidering, the possession is presumed to continue in the 
ship-owner by means of the master and crew who are ap- 
pointed by him, and the charterer has contracted to load 

(a) 4 M. & S. 288. (b) 3 E. R. 396. (c) 13 E. R, 238. 
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the vessel ; according to which contract he fills the ship 
with the goods of other merchants : and the question is^ 
whether any privity of contract subsists between these 
merchants and the ship-owner. Now it has been decided 
that the merchant who puts his goods on board a ves- 
sel so chartered, places them into the possession of the 
ship-owner. He has a lien on every parcel for its particu- 
lar freight, and on the aggregate freight produced by all 
the consignments for the price of the ship, and this is the 
result of such possession, (a) The receipt which accord- 
ing to the general practice is given for the goods at the 
time of shipment, is signed by the master or his substi- 
tute, and the bill of lading for which this receipt is subse- 
quently exchanged bears the signature of the master also, 
who, being appointed by the ship-owner, it is not too much 
to presume, is his servant ; the bill of lading '^ is the writ- 
ten evidence of a contract for the carriage and delivery of 
goods sent by sea for a certain freight/' <^) ^^ ^^ ^U these 
cases the contract of the servant has been held to bind the 
master, (c) These facts seem to form so regular a link 
connecting the ship-owner with the proprietors of the 
goods, that to deny the existence of a privity of contract 
between these persons, without showing at what point the 
above reasoning is fallacious, is rather jumping at a conclu- 
sion by means of too general a proposition, than attaining it 
by regular logical deduction . It may be said that the master 
is the servant of the ship-owner for the purposes of navigation 
only, (for without doubt all actions for the negligent manage- 
ment of vessels, from which accidents have occurred, are to 
be brought against the owner, and never against the char- 



(a) Christie ▼. Lewis, 2 B^ & B. \ (6) Per Ld. Loaghborongh, in 
410.^ I Lickbarrow v. Mason, IH. B. 359. 

I (c) EUis V. Turner, 8 T. R. 531. 

I 2 
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tdTeT)(a), and that he is the servant of the charterer f^r 
the purposes of receiving the cargo, but if this w^re so, 
the cargo would be presumed to be received into the pos- 
session of the charterer; whereas we have seen /that it is 
alii^^ays considered as being placed into the possession of 
the ship-owner. And as the relation of master and owner 
subsists here between him and the ship-owner, to consider 
him as the servant of the latter, agrees exactly with the 
reaso^ given by Jiord EUenborough for his judgment in the 
case of Fraxer v. Marsh (ft), and with Abbott C. J. in a 
very, late ca8e(c), where, in allusion to liabiHty incurred 
£ox accidents in navigating a vespel, he says, " Why has 
the charterer of the ship, or the hirer of the wherry, or of 
the hackney coach, never been thought answerable? I 
answer, because the ship-master, the wherryman, and the 
hapkney coachman have neoer been deemed the servants 
of the hirer, although the hirer does contract with the 
wherryman and the hackney coachman, and is bound to 
pay them, and the pay is not for the use of the boat, or 
^prses> qx carriage oijily, but also for the personal services 
of the man." The principles which have, directed the opi- 
nions oC these very learned Judges have brought me to the 
conclusion that in such a case as has been just considered^ 
t^,e baljance of argument is in favour of the existence of 
tlie privity of contract between the ship-owner and the pro- 
prietors of the goods, and if there be such a privity, the 
liabihty of the former is manifest from the following opi- 
nion of the Lord C. J. Dallas : (d) " The owners of a ship, 
fpr whose benefit she is navigated, are bound by the mari- 



(a) Laugher v. Pointer, 6 B. & 
C. 6Z9. per Abbott, C. J. 
(jb) 13 E. R. 298. 



(c) Laugher Y, Pointer^ 6 B. & 
C, 579. 

(d) Leslie v. Wilson, 3 B. & B. 
175. 
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time law to owners (rf* goods shipped and receired on board 
' to be carried, for the due carriage thereof, and are liable 
for any negligence on the part of Uiemselres or their ser^ 
Vants, whereby the goods may be damaged. If without 
fraud and in due course of the ship's employment, the 
master makes a charterparty, the ship-oWners are not 
thereby divested of liability, but are still liable for the per- 
formance of such duties, belonging to them in that cha- 
racter, as are not inconsistent with the stipulations of the 
charterparty. And whether the charterparty be made under 
the seal of the master dl: not, seems to make no difference 
in this respect ; because the ship-owners are not charged 
directly upon the contract of charterparty, but upon their 
general liability as principals in the adventure, deriving 
profit from the ship's employment, for the performance of 
such duties as belong to them in that character, and are 
not inconsistent with the charterparty." 

From the preceding discussion the following conclusions 
seem to result. 1st. That the position laid down by Mr. 
Abbott, applies only to a case in which the possession of 
the ship is divested from the owner by the very terms of the 
charterparty, so that there can be no privity of contract 
there, between him and the proprietors of the goods. And, 
2dly, That such a privity of contract does exist under cir- 
cumstances in which, notwithstanding, the charterparty, the 
possession of the ship during the voyage, continues to be in 
the ship-owner, and that although the charterer in the 
event of a loss or damage to the goods, can sue the ship- 
owner on the charterparty only (a), by which he has stipu- 
^ lated to deUver the cargo in good condition (6), yet that the 



(a) Atty y. Parish, 1 B. & P. 
N.R. 104. 



(6) This is the common stipola- 
tion in all charter-parties, see Ab- 
bott on Shipping, p. 168. 
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several merchants to whom the goods belonged^ and who 
have executed no deed^ may proceed against him on an im- 
plied contract^ founded on the bill of ladings and entered 
into with them^ for the conveyance of their goods, which 
had been delivered into the hands of his servants, on board 
bis ship^ and accepted by them for that purpose. 
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CHAPTER III. 

RIGHTS OF COMMON CARRIERS. 
Sect. 1. — Freight. 

It is now necessary to consider the case of a carrier who 
has relinquished the possession of the goods^ and is^ conse- 
quently^ compelled to resort to an action at law to recover 
compensation for his trouble. This compensation when 
claimed for sea voyages, obtains the appellation of freight. 
It may be due in respect, first, of a charterparty ; secondly, 
of bills of lading; thirdly, of an agreement, verbal or implied, 
under which, in marine adventures, it is often awarded pro 
rata itineris peractiy or in proportion to the extent of the 
journey performed. These will each be considered in the 
above order. 



Sect. 2. — Freight due in respect of a Charterpartyt* 

The taking of a ship to freight, is the hiring her of her 
master or owners, either in part or the whole, and either by 
the month, for an entire voyage, or by the ton. The con- 
tract entered into for this purpose, is called a charterpar- 
ty. (a) There is generally contained in charterparties an 

(a) Beawes, Lex Merc. 187. 



m 



120 RIGHTS OF 

an actual demise of the ship from the owners to the 
freighters, and where the operation of such demise is to 
transfer the possession of the ship to the latter, the former, 
thereby, rather assume the characters of letters of the 
ship (a) than of carriers of goods, and are, consequently, not 
within the scope of this treatise. However, charterparties, 
are, as has been already shown, often so framed, that the 
legal possession of the ship shall remain in the owner, and 
a mere right of lading the vessel shall be acquired by the 
freighter : a charterparty of this kind seems to differ from a 
bill of lading, only in extending to all the goods on board; 
and a ship so chartered, from a general ship, only in this, 
that the owner contracts to cany for one person, instead of 
eeveral(fr); in such a case, the owner is to be considered as 
carrier of the goods {c); and is subject to the liabilities 
-attachii^ on persons using that trade. With regard to the 
parties capable of entering into the charterparty, they are 
eitlier the owners of the ships, on the one part, and mer- 
chants on the other ; or masters invested by the owners 
with power to enter into charterparties, and merchants, {d) 
It is a part of our national policy to give every encourage- 
ment to the equipment and employment of ships. Upon 
this consideration, where the ship is the joint property of 
many persons, the law enables a majority of the part-owners 
(under guards indeed to the interests of the minority pecu- 
liar to itself) to employ it, even against the will of the 
minority, that the ship may not remain unemployed. A 
part-owner of a ship sued the other owners for his share of 
the freight, on finishing her voyage; but these owners 



(a) 3 Bro. Sc Bing. 4Sr, U8. 9 
Tann- SW. P<n>l t. Birek, S Atk. 

M 

(d) BeaweB,LexIIIenM8T. 
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had fitted her out, in which the plaintiff would not join, 
for which cause they had complained in the admiralty; 
.and by order there, they had given security, if the ship 
penshed in die voyage to make good to the plaintiff his 
idmre, or to that effect ; in such a case, by the law marine 
and course of the admiralty, the plaintiff was to have no 
shaYe of the freight ; and on reference made, it was certified 
to be so in all places, for^ otherwise, there would be no na- 
vigation ; whereupon the plaintiff's bill was dismissed (a) ; 
-and it seems that upon an equal division of voices or inter- 
est's, the same thing may be effected by the one part (Hily.(6) 
This power of employment vested in the majority car- 
ries with it a right of appointing the ofBcers, and in 
practice the majority exercise such a right. And it has 
been held, that a contract tending to vest this power of ap- 
pointment in the minority, independently of the other 
owners, is illegal and void, (c) 

The recovery of freight according to the con tmct inserted 
for that purpose in the charterparty, wiil dep^id upon the 
peculiar teims in which that contract is expressed. These 
are so numerous, and so varied in proportion to the different 
degrees of confidence mutually reposed in each other by the 
parties thereto, that it would far exceed the limits of this 
treatise to point out the numberless cases which are to be 
found in the books arising upon contracts for fi'eight, so 
minute and complicated in their provisions as to be appa- 
rently incapable of extensive application, and it would seem 
with difficulty serviceable as a guide, except in cases pre- 
cisely similar. Those positions^ established by them, which 



(a) Beawes, Lex Mere. 191. 
(6) Abbott on Shipping, 76. 
MoUoy, b*2. ch.l. s.S.' 



(c) Card and another v. ffitye, 2 B. 
& C. 661. 
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appear to be of general utility, will however be particularly 
'noticed. 

If freight is made payable generally by the charterparty, 
without saying to whom, the owner is entitled to receive it, 
though a payment to the commander of the vessel, m the 
absence of any notice by the owner to the charterer to with- 
hold it, would be good and valid, (a) 

When the charterparty stipulates, as it often does, that 
freight shall be paid according to bills of lading, (which 
will be considered when we treat of freight claimed in re- 
spect of such instruments,) and these bills authorize the 
captain to refuse a delivery till such payment is made, who 
notwithstanding, delivers the goods without receiving their 
carriage price, the party is nevertheless liable for it on his 
charterparty. (6) So if the consignor contract that on ar- 
riving at the destined port the freight shall be paid, and the 
consignee, his agent there, on a demand being made, draw 
a bill on him for the amount of the same, which he refuses 
to accept, he is still liable for the whole, for this is no pay- 
ment according to the deed ; but if the consignee had been 
ready to pay in money, and the carrier had taken this bill 
for his own accommodation, this, it seems, would have been 
a personal credit given to the consignee, and he could not 
afterwards have resorted to the consignor, (c) 

If a certain sum be agreed for on an entire voyage, out 
and home, and the return-cargo be lost, nothing is earned 
by the ship ; but if the outward voyage be distinct, freight 
is payable in respect of the performance thereof, (d) Where 
the charterpaity stipulates that the vessel shall go out in 



(a) Atkinaon v. Cotesworth, 3 B. 
& C. 647. 1 B. & A. 681. per Ld. 
EUenboroQgh, C. J. 

(b) Penrose v. WUhs, 13 E. R. 
670, cited there by Ld. Elleub. in 
Shepherd v. De Bernalea, 



(e) Tapley v. Marten*^ 8 T;^ R. 
461. 

(d) 2 B. & A. 24. Abbott on 
Shipping, 332. Malyne, 98. 
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ballast, and return with a cargo^ and it is prevented, either 
by a prohibition at the lading port (a), or by an interdiction 
of intercourse on account of an infectious disease (6) from 
receiving the cargo, or in case the charterer's agents have 
no goods ready to export therein (c), so that the ship is 
obliged to come back empty, the owner is nevertheless en- 
titled to the full freight ; and if the captain upon failure of 
the expected cargo has taken on board the goods of other 
merchants, in an action for compensation by the ship-owner 
founded on the original agreement, a deduction will be made 
in respect of the freight so obtained from those merchants 
in diminution of damages for the breach of the contract, {d) 
Though particular stipulations in the charterparty requiring 
the payment of a gross sum upon failure of providing a re- 
turn, or discharging the outward cargo, (where there is one,) 
may entitle the owner to that sum, upon either contingency 
happening, without any diminution in respect of profits 
made on the voyage home by dealings with other mer- 
chants (e) ; this, however, depends upon the terms in 
which the deed is couched ; and the distinction capable of 
being extracted from the reasons given by the Court for its 
judgments seems to be this, that if the contract for the 
return voyage amount only to an agreement to bring back 
certain goods to England, which not being capable of ex- 
portation, from unforeseen circumstances, the master in 
their stead brings home another freight from other mer- 
chants, the profits of this last adventure shall not be cal- 
culated in diminution of the price originally agreed upon 
for the return cargo ; but if there be a contract for the ac- 



(o) Blight V. Pagf^ 3 B. & P. 
295. n. 

(Jb) Barkery, Hodgstm, 3 M. & 
S. 267. 

(c) Westland v. Robinsim, cited 
in 3 Yern. 212. 



(d ) Abbott on Shipping, 200. 
Puiler Y. Stamforth, 11 £. R. 232. 

(e) Bell V. P%Mer, 2 Taun, 285. 
Pnller v. HaiUday, 12 E. R. 494. 
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tual use of the ship, giving to the party the possession and 
domini<m thereof (a) for the home voyage, a deduction is 
allowed in respect of that ship haviijig been used in a diffe- 
rent way from that agreed upon, to ihe extent to which it 
became productive by that employment. (A) Also, if a 
whole ship be engaged, and the hirer neglect fully to load 
the same, the entire freight is nevertheless due (c), and 
where the payment is to be made by the ton, a contract to 
famish a complete lading is not performed by placing on 
board goods amounting to the number of tons described as 
forming the ship's burden in the charterparty, but there 
must be as ample a cargo as it can carry with safety, (c) 
It seems, where a ship is freighted on a single voyage 
outwards, and is prevented by the default of the consignees, 
or the restraint of princes from delivering her cargo, that 
she shall be entitled to freight for bringing it back, for the 
master would not be justified in throwing it overboard, (d) 

Where the restraint of princes has caused a temporary 
interruption of the voyage, the contract for the carriage of 
goods is suspended during this delay ; but on the removal 
of this restraint it revives, and the captain may forthwith 
proceed on his journey, deliver his cargo and earn the stipu- 
lated freight. In a case (e) in which the Russian government 
had imposed an embargo on English shipping in their ports ; 
in consequence of which a British vessel was detained there 
several months, and its crew marched up the country ; as 
these acts were held to constitute only a temporary deten- 
tion, and not to amount to an act of capture, the captain 
became entitled to the freight agreed for, by performing. 



(a) PtiUer y. HaUida^, 12 £. R. 

50S, 504. 

(b) See the reasoBf for the jsdg- 
ment of the courts, in BeU v. PuUer, 
2 Taunt. 298, 299. 



(tf) Hunter yf.Fryy2B,Sc A. 4SU 
(d) €hri8tyr. Row, ITmw.SOO. 
( e) Beale v. ThompsoHy 3 B. & P. 
403* 4E.R. 646, 
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on the immediate restitution of his vessel^ the contract 
which brought him there, and by receiving on board and 
carrying home a cargo pursuant to his agreement. And 
there seems to be some risk in not proceeding within 
a reasonable time after the removal of the restraint to fulfil 
the purposes of the voyage ; for there is an instance of an 
action having been successfully brought against a party for 
the non-performance of his contract to carry certain goods to 
Leghorn, in which, though the voyage had been prevented 
by the imposition of an embargo, and by its continuance 
for two years, the plaintiff recovered damages by proceed* 
ing for an indemnity for the loss he had sustained by reason 
of the defendant's not having fulfilled his engagement, (a) 
And the same law applies to an interruption by a hostile 
aggression on the high seas. For Molloy (b) lays down 
generally, '^that if a ship in her voyage happen to be taken 
by an enemy, and afterwards in battle be retaken by an- 
other ship in amity, and restitution be made^ and she pro- 
ceed in her voyage, the contract is not determined. Though 
the taking by the enemy divested the property out of the 
owners, yet by the law of war that possession was defeas- 
ible, and being recovered in battle afterwards, the owner 
became re-invested: so the contract, by fiction of law, 
became as if she had never been taken ; and so the entire 
freight becomes due/' And Lord Eldon appears to have 
holden, that if a ship be captured and re-captured, and 
afterwards arrive at her port of destination, the mariner 
i& entitled to wages, (c). But freight is the mother of 
wages; so that if the ship earns nothing, the mariner 
has no pay; and therefore, in this case too the freight 



(a> Hadley v. Clarke, 8 T. R. 259. 
(6) B. 2> c. 4. 8.13, cited in 4 £.R. 
660. 



(c) Bergsirom v. MUls, 3 £sp. 
N.P.C.36. 



IW RIGHTS OF 

must have become due. (a) Hence it appears that by a 
capture which is merely inchoate^ and not perfect and 
consummate^ there is no dissolution of the contract : for 
seizure, even hostile seizure, is not necessarily capture, 
though such is its usual and probable result. The ultimate 
actor adjudication of the state by which the seizure has 
been made, assigns its proper and conclusive quality and 
denomination to its original proceeding. If it condemn, 
in such case it is a capture ab initio ; if it award restitu- 
tion, it pronounces upon its own act as not being a valid 
capture, but as an act of temporary seizure and detention 
upon grounds not warranting the condemnation of the pro- 
perty, or the dealing with it as captured, (h) However, it 
may sometimes be necessary, upon principles of inter- 
national policy, that the removal of an embargo shall not 
be allowed to operate as a revival of the ship's contracts. 

An embargo was laid by the British government upon 
Swedish vessels in the nature of reprisals and partial hos- 
tility. A vessel of that country, chartered by an English 
merchant upon a voyage to bring back a cargo of fruit from St. 
Michael's, was detained thereby in our ports till the fruit 
season had passed. Upon the opening of the ports the Swedish 
owner offered to proceed on the voyage ; but the merchant, 
presuming that the act of the British government had re- 
scinded the contract, refused to engage the vessel ; where- 
upon an action was brought against him by the Swede for 
damages on account of the non-employment of his vessel. 
And it was held that it would not lie ; for in that case a 
British subject might be compelled to indemnify a Swede 
against all the acts of the British government which had 
been done to the latter with a view to resist the injustice 
of the Swedish court ; and a foreigner, by the terms of the 

(a) 4 £. R. 562. (b) 4 E, R. 561. per Lord Ellenborongh. 
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charterparty^ might defeat all the effects of a British em- 
bargo^ and throw its burden upon a British subject. But 
if the king could not lay such an embargo without affect- 
ing his own subjects^ he would not impose it at all ; and so 
the policy of the state would be defeated, (a) This deci- 
sion proceeded entirely upon principles of general policy ; 
but if the ship had been merely weather-bound till the 
fruit-season was over^ or an unavoidable delay had arisen 
without any fault in the master or owners (b), the merchant 
would have been obliged to fulfil his contract, (d) 

Though an embargo, an hostile seizure succeeded by 
recapture, or an inchoate act of capture, does not neces- 
sarily dissolve the contract, yet a capture, which is made 
perfect and consummate by a sentence of condemnation (e^ 
has been assumed to operate as a dissolution of all agree- 
ments for freight, (e) But the condemnation must be pro- 
nounced by a court of competent jurisdiction. If it be 
made by the consul of the enemy in the port of a neutral 
state, this is illegal, and will not conduce to constitute a 
perfect act of capture (f), or divest the title of the original 
owner, (d) Where one. of two belUgerent powers cap- 
tures a vessel of the enemy trading to a neutral port, it 
may take advantage of the contracts, and by conveying 
the cargo on board the same to its destination, and deliver- 
ing it there, become entitled to the freight such vessel 
would have earned, had it not been so prevented in the 
prosecution of its voyage, (g) 



<a) Tontang v. Hubbard, S B, & 
P. 291. 

(6) Moorsom v. Greaves, 2 Camp. 
G27. 

(c) Tontang v. Hubbard, p. 299, 
per Lord Alvanley. 

(d) Abbott on Shipping, 1 6. 

(e) Bealey. Thompson, 3 B. <& P. 



405. assumed to be so by all the 
Jadges in deliYering their opinions. 
4 £. R. 559. 

'(/) Havelocky.Rockwood, ST. 
R. 268. Case of the ship Flad 
Oyen, 8 T. R. 270. il. 

( g-) The Fortnna, Tadsen, 4 Rob. 
278. Abbott on Shipping, 290. 
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By the very terms of the charterparty it often happens 
that the payment of any freight shall be contingent upon 
the previous perfiMrmance of some act on the part of thd 
mast^ and owners. In these cases^ unless such preli- 
minary shall have been duly performed^ nothing can be 
recovered in the shape of compensation^ in an action 
founded on the charterparty. This has been the ground 
upon which the following decisions have proceeded. 

An action was conmienced on a covenant made by the 
merchant with the master of a ship, that if he would bring 
his freight to such a port, then he would pay him such a 
sum ; and it was proved that part of the goods was taken 
away by prates, and that the residue was brought to 
the place appointed, and there unladen, and that the 
merchant had not paid, and that so the covenant was 
broken; and the question was whether the merchant 
should pay the money agreed for, since all the merchandises 
were not brought to the place appointed, and the court was 
of opinion that he ou^t not to pay the money because 
the agreement was not by him performed, (a) By the 
terms- of this deed, the bringing the whole freight to the 
port in question must have been made a condition precedent 
to the receiving any compensation. (6) So in the case of 
Cook V. Jennings {c), the defendant agreed by charterparty 
to pay the plaintiff in full for the freight and hire of a ship 
for a voyage, at and after the rate of £7. per standard 
hundred for deals ^delivered at Liverpool, the freight to be 
paid one-fourth in cash on her arrival, and the remainder 
by an acceptance on London at four months' date. The 
ship, with the cargo of deals on board was proceeding on 



(a) Bright v. Cowper^ 1 Brown- 
low, 21. 7 T. R. 385. Clarke y. 
GumaU, S. P. 1 Biilstr.167. 



(h) 10 E. R. 812. per Bayiey, J, 
1 Taun. 307. argaend. 
(c) 7T.R. 381. 
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her voyage to Liverpool, when, before its arrival there, it 
was wrecked by the force of the winds and waves, and 
rendered incapable of performing the voyage, by reason 
whereof the cargo of deals was obliged to be put on shore 
for the preservation thereof; and the declaration averred 
that the said cargo, so unladen, the defendant on, See, at 
&c. accepted and received into his hands and possession, 
and then and there sold and disposed of the same to his 
own use, whereby he became liable to pay to the plaintiff 
a proportionable part of the said freight and hire of the 
ship for the carriage of the said cargo of deals, for such 
part of the voyage as the ship had performed, which 
amounted to £800. The defendant pleaded that no part 
of the cargo of deals was delivered at Liverpool according 
to the charterparty. To which plea there was a special 
demurrer, assigning for cause that the defendant had 
attempted to put in issue collateral matters immaterial to 
the defence of the action. — Lord Kenyon, C. J. " We are 
called upon to decide in this action according to the rules 
of law, on a contract between these parties, which was 
made in the most solemn manner by a deed under seal ; 
though indeed, I do not know that it would have made 
any difference if the question had arisen on a precise for- 
mal contract not under seal. By the terms of this agree- 
ment the defendant agreed to pay so much on delivery of 
the goods at Liverpool, ' one-fourth in cash on her arrival, 
and the remainder by an acceptance at four months :' but 
Ihe goods never arrived : then at what time were those 
bills to be dated? We do not sit here to make, but to 
enforce, contracts, and the question put to us is, whether 
the freight is to be paid under this contract, though the 
ship never arrived, but was lost before her arrival at Li- 
verpool ? Upon which I cannot bring my mind to doubt. 
The case of Luke v. Li/dcy is very distinguishable from the 
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present, that being the case of a general assumpsit for the 
freight of goods^ in which Lord Mansfield states the ma- 
rine law on this subject. But what has the case of an 
implied contract to do with an express contract? Lord 
Coke says, €xpre$sum facit cessare tadtum. Here the par- 
ties are bound by a precise agreement. Then it is sug- 
gested that we ought not to give effect to this contract 
because it is unreasonable, but we are to decide according 
to the contract between the parties ; and the law says that 
if A. covenant to enfeoff B., A. is not released from his 
covenant though B. will not accept livery of seisin, unless 
that act be frustrated by the act of the covenantee. It ia 
not necessary now to determine whether or not the plaintiff 
might have brought an action of assumpsit : it will be time 
enough to decide that x^ase whenever the question arises. 
But here the question is, whether or not he can enforce 
payment of the money under this contract^ not having car- 
ried the goods to Liverpool, and the defendant having only 
undertaken to pay on their delivery at Liverpool ; in an- 
swer to this action the defendant has a right to say non hoc 
m fcedera veniJ'^ The other Judges concurred in this 
opinion. Mr. J. Grose cited the case of Bright v. Cooper^ 
already mentioned ; and Mr. J. Lawrence observed that, 
^' perhaps the subsequent receipt of the goods by the de- 
fendant might have been evidence of a new contract be- 
tween the parties : but here the plaintiff has resorted to 
the original agreement, under which the defendant only 
engaged to pay in the event of the ship's arrival at liver- 
pool; that event has not happened, and therefore the 
plaintiff cannot recover in this form of action. 

In another case (a), not unlike the preceding, by the 

(a) Thompgony, Brown, I Moore, S58. 
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covenant there must have been a delivery at London pre- 
vious to the earning any freight. The freighter's agents 
abroad, on the loading of the homeward caigo^ substituted 
" Liverpool " for " London " in the charterparty^ and ac- 
cording to that alteration the delivery was made. It was 
decided that the plaintiff could not recover the freight in 
an action founded on the charterparty, the substitution by 
parol of Liverpool for London being inconsistent with the 
covenant contained therein. So where the payment of 
any freight was made to depend on the arrival of the ship 
at her outward port, and it was lost on her voyage thither, 
it was held that in an action of covenant nothing was 
recoverable, (a) The stipulation was, in another decision^ 
that the freight was to be paid on a right delivery of the 
cargo, and the ship's destination was Lisbon ; on account 
of the occupation of Portugal by the enemy, the contract 
was rendered impracticable. The captain, therefore, after 
lying off Lymington for a month, offered to deliver the 
cargo at Portsmouth, which was refused by the defendants; 
however, it was unloaded by the plaintiffs after notice to 
the defendants, and subsequently sold by consent of both 
parties without prejudice to the rights of either. It was 
decided that the plaintiff could not recover freight /iro ratd 
or demurrage, {b) In these cases there was a variation 
between the performance and the covenant, and it seems 
from the opinion of Mr. J. Lawrence (c), that notwith- 
standing such variation, a subsequent receipt of the goods 
by the defendant might be evidence of a new contract be- 
tween the parties, so that an action generally for the price 
of goods carried in the plaintiff's vessel for the defendant 
might be maintained. . However, this can only apply to 



(a) Gibbon v.. Mendez, 2 B. & A. 17. 1 (e) 7 T. R. 385. 
lb) Lidi«rd ▼. Lope9, 10 £. R. 526. I 
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those cases in which there has not been a strict perform- 
ance of the covenants ; for wherever these have been com- 
plied with^ and there is a remedy upon the deed, there can 
be no proceeding upon a simple contract. An action of 
debt was brought for the carriage of goods in the plain- 
tiff's vessel, and in order to prove the amount of freight 
and demurrage due, a charterparty entered into between 
the parties was produced in evidence. Upon which it was 
objected that the plaintiff must be non-suited for not hav- 
ing declared thereon ; and upon argument afterwards, such 
was the opinion of the Court of Common Pleas, for it is 
a rule of law that wherever the action is founded on a 
deed, the deed must be declared upon, (a) And if it be 
not properly stamped, no other evidence of its contents can 
be received, but the cause must fail ; for where there is a 
specific contract between the parties, the plaintiff is bound 
to shew what that contract is : it may contain clauses 
which may prevent him from recovering, and others for the 
benefit of the defendant which he had a right to have pro- 
duced, and if for want of a legal qualification it cannot be 
read in evidence, the plaintiff must be nonsuited, {b) 



Sect. 2. — Freight due in respect of Bills of Lading. 

We are now to consider the rights to freight resulting 
from the contract, evidenced by a bill of lading, in the ab- 
sence of any charterparty. 



(a) Atty y. Pariah, 1 Bos. & Pal. 
N. R. 104. 10 £. R. 890. Schack 
V. Anthony, 1 M. & S. 678. 



(h) Brewer v. Palmer, 8 Eap. 
N. P. C. 218. JR. ▼. St. P«d*» Bed' 
fordy 6 T. R. 452. 
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When goods are laden on board a ship to be conveyed 
from one port to another, the master or other person offi- 
ciating in his absence, is t6 give a common receipt for 
them, and within twenty-four hours after such delivery 
the master ought to sign bills of lading, on the signing of 
which the receipt is returned to him. (a) It is usual to 
make out three bills of lading, one to be given to the ship- 
per, another to be retained by the master, and the third to 
be transmitted to the consignee of the goods, upon de- 
livering the goods at the port of destination, the giving up 
the bill of lading sent to the factors or assignees is a suffi-^ 
cient discharge, but the master may insist on a receipt, (a) 



The following form of a bill of lading is given by Mr» 
Abbott, as being at present generally adopted, (b) 

1. W. } SHIPPED, by the grace of God, in good 
N®. 1. a. 20.5 order, by A. B. merchant, in and upon the 
good ship called the John and Jane, whereof CD. is master 
now riding at anchor in the river of Thames, and bound for 
Barcelona, in Spain, 20 bales containing 100 pieces of broad 
cloth, marked and numbered as per margin: and are to be 
delivered in the like good order and condition at Barcelona 
aforesaid,(theact of God, the King's enemies, fre, and all and 
every other dangers and accidents of the seas, rivers, and navi- 
gation of whatever nature and kind soever, excepted,) unto 
E. F. merchant there, or to his assigns, he or they paying for 
the said goods per piece, freight, with primage and 

average accustomed. In untness whereof, the master or purser 
of the said ship hath affirmed to three bills of lading of this 



(a) Beawes, Lex Mere. 197. (6) Abbott on Shipping, 215< 
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tenor and date, one of which bUk being accomplished, the other 
two to stand void. And so Godsend the good ship to her des- 
tined port in safety. 

Dated at London, the day of 

The word primage denotes a small payment to the mas- 
ter for his care and trouble, which he is to receive to his 
own use^ miless he has otherwise agreed with his owners, (a) 

The word average here used denotes several petty 
charges, which are to be borne partly by the ship and 
partly by the cargo^ such as the expense of towing, beacon- 
age, &c. These two charges are often commuted for a 
specific sum, or a certain per centage on the freight, (a) 

A bill of lading is called by Lord Loughborough (6) the 
written evidence of a contract for the carriage and delivery 
of goods sent by sea, for a certain freight ; by the common 
law the charges of loading are included in the freight, (c) 
The contract entered into thereby, is entire and indivisible, 
so that the goods must be brought safely to their destina- 
tion, before the ship-owner acquires any right thereon, (c) 
Those decisions which have awarded a payment of freight 
for a delivery of the goods at a port short of the place of 
destination, have proceeded, not upon the contruct evi- 
denced by the bill of lading, but upon a. new contract 
implied from subsequent facts (d), such as the con- 
signees consent to accept them there, which will be consi- 
dered in treating of freight payable pro raid itineris peracti^ 
Where there are several consignments for the same person, 
some of which, only, have been conveyed safely, the master 
is entitled to freight for the part so delivered, and may, in 



(a) Abbott on Shipping, 272. I (c) 1 B. & P. 686. per Eyre, C.J. 
^6) 1 H. B. 869, I (d ) 7 T. R. 386, per Lawrence, J. 
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certain cases, have a right to it for the residue that is 
missing ; as if that deficiency had arisen from the perform- 
ance of a lawful act of jettison, he may claim, upon the 
adjustment of the average^ the freight that would have 
been earned in respect thereof, in case it had arrived safe, 
and it had not been necessary for the ship's safety to eject 
it (a); and though the goods have been damaged in the 
voyage, if the consignee accept ihem, he cannot set off the 
amount of the damage suffered, against the freight stipu- 
lated for^ but he must resort to an action for the loss he 
has sustained, (b) It appears from the bill of lading cited 
above, that the freight is to be paid by the consignee: the 
master, however, by signing such a bill, does not renounce 
his right to freight from the consignor (c), who has stipu- 
lated to pay it by the terms of the charterparty, and though 
by the deUvery to a carrier the property in the goods be- 
comes vested in the consignee, yet, if he countermand them, 
or refuse to pay their carriage-price, the consignor is 
liable, (d) Also by the very terms of the bill of lading, a 
lien (e) attaches on the goods to the amount of the freight ; 
and if the master without insisting on that right, part with the 
possession of the goods, the ship-owner may, nevertheless, 
recover the freight on a new contract, implied between him 
and the receiver of the goods. (/') The master of a ship 
contracted by the bill of lading with the shippers, to de- 
liver goods to certain persons or their assigns, he or they 
paying freight for the same, but without the freight having 
been paid, delivered them to a purchaser and assignee of 
the bill of lading, who demanded and took them; such 
demand and taking is evide nee of a new contract and 



(a) See tit. Average, po«<. 

lb) Shielda v. Davis, 6 Tann. 65. 

(c) Ckritty ▼. Aow, 1 Taun. 300. 



(d) Moore v. Wilson, 1 T. R. 659. 

(e) Tate ▼. Meek^ 8 Taun. 293. 
per Gibbs, C.J. 

(/) Cock V. Taylor, 13 E. R. 399.. 
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promise on the part of such purchaser^ as the ultimate 
appointee of the shippers for the purpose of delivery, to 
pay the freight, and he is liable for the amount in an action 
of indebitatus assumpsit, brought against him by the ship- 
owner. The parting with the lien for freight, is the con- 
sideration for this promise, and the law will only imply it 
against persons who claim in a character under which they 
would be liable for freight. For instance, if an agent by 
order of the consignors receive the goods, as, under such 
a character he is not liable for freight, no promise to pay it 
will be presumed against him ; but if his former course of 
dealing was, under such circumstances, to pay the freight, 
it will be presumed that the goods were delivered on an 
implied understanding, that the same course was to be pur- 
sued in respect to them, (a) 

The authority of Cock v. Taylor was fully recognised 
and acted upon in a very recent decision of the Court of 
Common Pleas, and the principle above laid down, on 
which a promise to pay the freight may be implied, was 
there completely established. The facts are very similar 
to those proved in the case of Cock v. Taylor, except that 
in the latter, the party obtaining the goods under the bill 
of lading, was a purchaser; in the former he was the broker; 
in the latter there had been no application to the consignee 
to pay the freight, but the defendant was applied to in the 
first instance; in the former there was a previous demand 
made on the consignee, under an impression that he still 
held the bill of lading ; these facts will explain this portion 
of the judgment of the Chief Justice, (ft) " It has been 
attempted to distinguish that case (Cock v. Taylor) from 
the present, by the circumstance that the plaintiff there, 



(a) Wawn V. Kynu9', 1 M. ^ S. I (b) Dougal v. KembU^ X Bing. 
167.168. I Rep. S83. 390L 
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had made no application to the consignee before applying 
to the defendant^ and that the defendant was there a pur- 
chaser of the bill of lading. With respect to the applica- 
tion to the consignees^ it was made when the plaintiff sup- 
posed them to be the holders of the bills of lading ; the 
moment the plaintiff discovered that the bills of lading had 
been transferred to the defendants^ he appUed also to them i 
and a man is not bound by what he does in ignorance of 
the actual circumstances of his case. As to the circum- 
stance of the defendant in Cock v. Taylor being a pur- 
chaser of the bill of ladings that is got rid of by Bell v. 
Kymevy in which the defendant was ony a broker, and in 
which Gibbs, C. J. said, ^ the holders of a bill of lading 
were bound to know, that they were liable for the freight.' '^ 
The chief points of difference being thus explained away, 
the Court decided, in strict conformity with the judgment 
in Cock V. Taylor. In the above-mentioned case of (a) Beli 
V. Kymery a broker, in possession of the bill of lading, had 
obtained the goods, and it was held, that he thereby impli- 
edly contracted to pay the freight, for he had received them 
in a character in which he was liable for it. However, it 
is only in those cases in which there is no other person to 
whom the ship-owner can resort for the payment of the 
freight, that the law raises this presumption, and the rea- 
son given for it is this, that there might not be a failure of 
justice ; for where the bill of lading expresses that the 
goods are to be delivered to the consignee or his assigns,^ 
he or they paying freight, and the captain delivers the goods 
to the assigns, without procuring the freight for them, it 
seems he cannot resort back to the shipper, where the 
shipper has never expressly stipulated that he will pay the 

(<t) 1 Marsh. 146. 5 Taun. 477. 
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freight (a) But if there be a charter-party (b), or an 
express agreement by deed (c) between the parties, or if 
by ccmtract under seal, a third person is bound to pay the 
freight^ there will be no danger of a failure of justice, and, 
consequently^ in all these cases it has been decided that no 
such promise can be implied from the fact of receiving the 
goods, (d) 



Sect. 3. — On Implied and Verbal Agreements for Freight. 

With regard to the decisions on implied and verbal agree- 
ments, it is held, that if no particular sum be settled as 
the price of conveyance, the carrier may recover his re- 
ward on a qiuzntum meruit, (e) So if goods are sent on 
board a vessel generally, the freight must be according to 
that commonly paid for the like accustomed voyages. (^^ 
If there be an earnest given, and a verbal agreement only, 
and the same be broken off by the merchant, according to 
the Rhodian law he loses his earnest ; but if the owners or 
master repent, they forfeit double, (g) But by the com- 
mon law the party damnified may bring his action on the 
case and recover all damages on the agreement. Atkin- 
son contracted with Buckle for the carriage of 100 quarters 
of barley, and promised to deliver unto him the said 100 
quarters on shipboard at Barton Haven, to carry them for 



(a) 2 M. & S. SIS. per Bayley. 

(fr) Tapley y. Martens, ST.R.451. 
Pewroee v. WWa, Abbott on Ship- 
ping, 281. 

(c) ChrUiy ▼. Row, 1 Taun. 300. 



{d ) Moorsom v. Kymer, 2 M. & S . 
81S. S19. 

(e) Bastard v. Bastard, 2 Show. 
81. 

(/) Beawes, Lex Merc. 100. 

(g) Ibid. 187, 188. 
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him, and for the carriage thereof did promise to pay him 
so much ; and Buckle promised to carry the same for him, 
and accordingly brought his ship to the said haven, ex- 
pecting there the delivery of the 100 quarters of barley ; 
but Atkinson came not to deliver the same to him* 
Whereupon Buckle brought his action of assumpsit for the 
freight, and upon the general issue pleaded, had a verdict 
and judgment, which was affirmed upon a writ of error. (a) 
If freight be contracted for the lading of certain cat- 
tle or the like from Dublin to West Cheshire, and some of 
them happen to die before the ship's arrival, the whole 
freight is become due as well for the dead as the living ; 
but if the freight be contracted for transportif^ them, at 
so much per head ; if death happens, there ariseth due no 
more freight, than only for such as are living at the ship's 
arrival at the port of her discharge ; but if cattle are sent 
abroad without any previous agreement for lading or 
transporting them, then freight shall be paid as well for 
the dead as the living ; and if freight be contracted for 
the transporting of women, and they happen in the voy- 
age to be delivered of children, no freight becomes due for 
the infants. (6) The foregoing distinctions have been laid 
down by Beawes, as being acknowledged positions in mari- 
time law, of which Lord Mansfield has said that it is not 
confined to any particular country, but that it is the gene- 
ral ]aw of nations; '^ Non erit alia lex Romas, alia Athenis; 
alia nunc, alia posthac ; sed et apud omnes gentes, et 
omni tempore una eademque lex obtinebit.'^ (c) 



(a) Atkinson v. Buckle, 3 Bulst 1 (b) Beawes, Lex Mercat. 100. 
159. 1 Ro. S12. I Ic) 2 Burr. 887. 
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Sect 4. Freight pro Rata Itineris peractu 

By the common law the contract of the carrier is indi- 
visible, and he can recover for no portion of the journey 
that has been made, until the whole is finished, and the 
goods have reached their destination ; but masters and 
owners of ships are by the marine law entitled to their 
freight in certain cases pro rata itineris peracti, though 
they have never arrived at their ports of delivery. The 
following case will precisely point out the period at which 
this right commences, (a) 

A ship bound for London, after taking in her cargo^ but 
before breaking ground, was cut out of her port of lading 
in Jamaica, by a French privateer, but was afterwards re- 
captured and carried into another port in the same island, 
where the cargo was sold by order of the Court of Admi- 
ralty, and the proceeds of the sale were remitted to the 
defendants as agents for the several owners of goods on 
board. The plaintiffs who were the owners of the ship, 
and at whose expence the cargo was put on board, brought 
this action against them for freight. — Eyre C. J. '* This 
is a case of the very first impression : and it appears to 
me that the demand of the plaintiffs is neither warranted 
by the marine or by the common law. The former has 
settled what freight is^ what services it includes, and also 
that it is divisible, which is contrary to the principles of 
the common law. At common law all the expences of 
loading are included in the freight, and if the party be not 
entitled to freight^ he can demand no satisfaction for load- 
ing. The inception of freight is breaking ground. In the 

(a) CwrUng v. Lanff, iB.ScF. 634. 



COMMON CARRIERS. 141 

law of insurance, indeed, that doctrine is not holden so 
strict, for there if the goods be so situated as to create a 
well grounded expectation of freight being raised, it is 
decided that the freight is insurable, and recoverable. 
But that does not affect the marine law as to freight in 
cases between the ship-owners and freighters, by which 
this case must be decided. According to that law no right 
to freight commences till the ship has broken ground; 
here the ship had not broken ground, having been cap- 
tured in the river. The situation of the places where 
cargoes are taken in, materially varies the labour, cost, and 
pains taken by the shipper and master. In some places 
there is little difficulty and expence; in others a great 
deal. On these circumstances depends the price of freight ; 
if the master incurs this cost and trouble, he takes a 
larger freight ; if the shipper, a smaller. In either case 
the freight is his reward. If therefore by the marine law 
he be entitled to no freight, he can claim no remuneration. 
So stands the case by the marine law. Let us now view 
it upon the principles of the common law. The contract 
was to load these goods on board, and bring them to Eng- 
land for a certain price. Upon this contract, how could 
a declaration be framed for the plaintiff's demand either in 
assumpsit, or in an action on a charterparty ? Could the 
plaintiff state a part performance of the contract, and in- 
sist on payment for it ? This could not be done, for by 
the law of England the contract is entire and indivisible. 
By the marine law, indeed, parties may recover pro rata 
if the voyage be interrupted ; and by the common law 
where a contract cannot be performed, such a meritorious 
consideration will arise as will sometimes entitle a party to 
recover in the form of an action of assumpsit for work and 
labour even after the contract has been broken." — ** Not, 
however," as he afterwards adds, " on the foot of the old 
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<Hmtract, but on a new contract which springs out of it." 
And it is upon this implied contract, as will be shewn 
hereafter^ that freight pro ratd itineris is recoverable in an 
action at lawt 

The text writers all agree that the freight commences 
from the breaking ground. If goods are fully laden on 
board, and the ship hath broke ground,' and the merchant 
on consideration determines again to unload thern^ and not 
prosecute the adventure, by the marine law the freight is 
due* (a) The principle is, that the ship begins to earn 
when it begins to move» from whence it seems to be a natu- 
ral deduction, that ship-owners are entitled to receive in 
proportion to the distance performed. And such was the 
the mode of computation adopted in Luke v. La/de. (6) In 
that case, a ship was taken by the enemy, after having been 
17 days on a voyage, which usually consumed 21, so 
that it was within four days' sail of the port of delivery. 
It was afterwards retaken by an English privateer, and 
brought to England, and after the adjustment of the sal- 
vage, an action was brought for the freight |>ro rcUd itineria 
peracti at the time it was taken. And it was held, that as 
the master had come 17 days of his voyage, and was within 
four days of the destined port, when the interruption took 
place, he ought to recover freight for 17-21 parts of the full 
voyage, which he obtained accordingly. Nothing can be 
more simple than this method of computation: where the 
circumstances are very similar it may serve as a guide ; 
but the following case will be sufficient to shew that it 
is perfectly inapplicable to those voyages in which the 
chances, delays, and disappointments usually incident to 
marine adventures have been encountered, and to demon- 
strate the utter impracticability of establishing any general 

(a) Beawes, Lex Merc 189. (6) % Bnrr. 888. 
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rule by which future calculations may be legulated. 
The British ship Friends being chartered at Caunpeachy to 
to deliver a cargo at Lisbon, sailed thera^ith to the very 
entrance of the Tagus, and being there warned off by the 
blockading squadron^ continued some days with the fleet, 
but was afterwards blown out by a gale of wind, taken by 
a Spanish privateer, retaken by a British cruizer^ and car^ 
ried into Madeira, where the ship and cargo were sold by 
the recaptors to pay the salvage. A decree was afterwards 
made for a restoration of the proceeds^ after deducting the 
salvage {a), and the Court of Admiralty was called upon 
to consider what freight should be allowed under the cir- 
cumstances. The owner claimed the whole Ifreight, to which, 
according to the last case he had a full right, as the ship 
had gone up the very mouth of the destined port; the 
merchant contended that nothing was due, because the 
cargo was not delivered according to the terms of the char- 
terparty. The Learned Judge considering the calamity as 
common to both parties^ and not attributable solely to 
either^ thought that equity suggested a divisicxi of the loss, 
and directed a moiety of the freight to be paid. (6) The 
computation is made as well in proportion to the quantity 
of the cargo saved, as of the distance performed. In the 
case of huke v. I^de^ the salvage consumed a moiety of 
the cargo, and therefore the freight pro ratd itineriSf was 
paid only on the other half. In Christy v. Row (c), the 
captain had deliv^ed to the consignees only seven out 
of a cargo, consisting of seventeen keels of coals, and 
was prevented by the restraint of princes from unloading 



(«) The decree was for the resto- 
ration of the ship and cargo, but 
Mr. Abbott says, probably this 
mast mean the proceeds, deduct- 



ing the salvage, &c. See p. 880. 

n. d* 

(b) Abbott on Shipping, 830. 1 
Edw. Ad. Rep. 246. 

(c) 1 Taun. 800. 
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the remainder. The freight stipulated for was £20 per 
keel, and the captain received £140, being at that rate for 
the part he had delivered. In this case, the captain v^as 
prohibited by the commander of his majesty's naval force 
there, from proceeding to the ship's destination^ which was 
Hamburgh ; but he was ordered to stop at Gluckstadt by 
the consignees, who sent their lighters and received the 
seven keels at that place. Notwithstanding this, the 
freight awarded was calculated as if the vessel had com- 
pleted its voyage. And the Chief Justice resembled the 
taking of the coals by the order of the consignees in their 
lighters at Gluckstadt to the case of a consignee, who 
meets the carrier's waggon on the road and accepts his 
goods there, in which case, the full carriage-price is to be 
paid. 

This partial compensation is derived from the common 
law, acting in aid of the marine law. The latter having 
decided, that in certain cases, freight shall be paid pro rath 
itineris peracti, the former presumes in those cases, a pro- 
mise to that effect, as being made by the party who con. 
sents to accept his goods at a port short of the place of 
destination, for he obtains his property with the advantage 
of carriage so far, and as he cannot be sued for freight on 
the original contract, as that has not been performed, for 
the purpose of justice, and in furtherance of the marine 
law, a promise of partial payment is implied from the fact 
of the acceptance of the cargo, (a) The case of Luke v. 
Lyde, has been mentioned, in allusion to the method of 
computation adopted there ; it is also serviceable in the in- 
vestigation of the principle on which this right is founded. (6) 
That was an action of assumpsit for the freight of goods 
carried in the plaintiff's ship. The defendant had shipped 

(a) 10 E. R. 520. 7 T.R. 365. (b) 2 Barr. S8S. 
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ft cargo of fish on board this vessel at NewfoundlancU to 
be carried to Lisbon. Whem within four days' sail of Lis- 
bon, she was taken by a French ship, and three days after- 
wards retaken by an English privateer, and brought into 
the port of Biddeford, in Devonshire. The salvage ex- 
hausted half of the cargo, and the other moiety the defen- 
dant accepted at Biddeford. The freight from thence to 
Lisbon was more than from Newfoundland to Lisbon, and 
the fish was unsaleable there ; so that except from the ac- 
ceptance of the goods, there was nothing from whence any 
advantage could be presumed to have accrued to the defen- 
dant by this part-performance of the contract. The plain- 
tiff* however recovered freight, inproportion tothe quantity 
of goods saved, for so much of the voys^e as was performed 
at the time of the taking by the French. And in com- 
menting on this decision, it waa suggested by Lord Ellen- 
borough, that in order to maintain this action, it was not 
necessary that any benefit should have been conferred on 
the defendant. His Lordship alludes in these words to the 
case just cited : (c) *^ An impUed contract was there raised, 
if not on the^ound of beneficial service performed for the 
defendant, at least on the ground of labour performed in 
his service by the plaintifiP." It certainly does not at first 
seem evident, why a party should be bound to pay for 
labour expended, which was not in completion of a con- 
tract he had made, and of which the partial performance 
conferred on him no advaiitage. And it is submitted, that 
by following the leaning of Lord EUenborough's mind in 
subsequent similar cases, it will a{)pear to have been his 
later opinion, that there must be ^^ a beneficia) service," in 
order to imply a proioise of payment. In allusion to the 
judgment in Luke v. Lyde, Lord EUenborough has said in 

(a) 5 £. R. 322. 
L 
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another decision, (a) *^ that the triie sense of it has been exr 
plained by my brother Lawrence in Cook v. Jennings, and my 
brother Le Blanc, in MuUoy y. Backer. '^ The first of these 
opinions has been ahready mentioned in the case which pro- 
duced it, wz. ^* that the subsequent receipt of the goods by 
the defendant might have been evidence of a new contract 
between the parties/' (6) and that of Mr. J. Le Blanc is as 
follows : " Supposing this were a case for the freight of 
goods only, which have been stopped in the course of their 
voyage and carried to another place, then by assimilating 
it to the case of Luke v. I^de, the plaintiff contends that 
he is entitled to recover pro raid for the freight, not on the 
ground of the original contract, but by reference to the 
marine law, on which the Courts have shaped a course to 
recover for a benefit to the defendant, which made part of 
the original contract. That was the footing on which the 
case of Luke v. lAfde was put, that thoagh the master 
could not recover on the original contract which was not 
performed, yet that he might recover on an implied as- 
sumpsit for a benefit already conferred on the defendant, 
which in that case was implied from the acceptance of 
the goods by the defendant at the port into which they 
were carried. But here no benefit can be implied from the 
plaintiff to the defendant." And a nonsuit was for that rea- 
son agreed to be entered in that case, (c) So that the very 
opinion which Lord EUenborough describes as containing 
the true sense of his judgment, explains it as proceeding 
not on the ^* ground of labour performed by the plaintiff in 
the defendant's service,'' but '^ of benefvdal service per* 
formed for the defendant," and the benefit is presumed from 
his acceptance of the cargo, (a) This is a necessary ingre* 



(a) Liddard ▼. Lopes, 10 E. R. 529. I (c) 6 E.R. 324. 
(6) 7 T. R. S86. ' 1 
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dient in these actions, so that it is called ^' the very sub* 
stance of the new implied contract in Luke y, Jjydt^^ 
And in a case where possession on behalf of the consignee 
of the goods was taken at a port short of the place of des- 
tination, under an order of the Lord Chancellor, without 
prejudice to the rights of the parties, Lord EUenborough 
held this not to amount to an acceptance of the goods, and 
consequently decided, that there was no foundation for a 
promise to pay pro rat& itmeris. (a) 

There is nothing unreasonable in this implication of a 
promise to pay the freight, arising from the acceptance of 
the goods ; for, from the state of the law, this must always 
be a voluntary act on the part of the defendant ; he may 
refuse them, and insist on the completion of the voyage. 
And in such a case the law imposes the choice of two 
things on the master; either to refit, if that can be done in 
convenient time, or to hire another vessel to carry the goods 
to the port of delivery, (b) And if the ship owner or master 
refuse to forward them, the freighter is entitled to his goods 
without paying any thing, (c) So that if the cargo be forced, 
upon him, in consequence of the refusal of the master to pro-^ 
ceed on his journey, he will be excused freight altogether. 
Where the goods have been sold by a competent authority 
in order to pay the salvage, and the residue of the pro- 
ceeds has been accepted by the owners of the cargo, this 
acceptance is equivalent to an actual restitution of the 
cargo itself, and from it a contract will be implied to pay 
the freight for so much of the voyage as was performed at 
the time the accident lu^pened which prevented its com- 
pletion (c^); and the merchant, thus taking the substitute^ 



(d) Osgood ▼. droning, 2 Camp. 

466. 

(b) Beawesy Lex Merc 189. 
Burr. 887. per ][iOrd Mansfield. 

l2 



(c) Per Ld. EUenb. 10 £.R. 394. 

(d) BaUHe v. Mondigliani, Park 
on Insurance, 61. 
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which requires no further conveyance, is considered ks vir- 
tually dispensing with the further duty of the ship-owners, 
which would have remained to be performed if the goods 
had still continued in specie, {a) But such sale must be 
decreed by the authority of a competent tribunal, and with 
the consent of the owners of the goods, or no such result 
will follow the receiving of the proceeds. A decree to this 
effect made by a vice-admiralty court abroad, upon the 
mere petition of the captain, without the consent of the 
owner, will not transfer the property of the ship, there 
being no adequate foundation in the legitimate powers of 
the admiralty court to sustain such a practice. (6) And the 
same illegality extends to a sale of the cargo with the ship, 
so that in such a case no dispensation from further convey- 
ance will be presumed to emanate from the fact of the 
proprietors of the goods accepting the amount of the pro- 
duce of such unauthorized sale, so as to charge them with 
any portion of the freight ; but-on the contrary thereoTthe 
act of the captain, in applying for the same, has been 
considered equivalent to a declining to earn any freight ; 
and the proprietors of the goods have been allowed to retain 
their produce without any deduction, in like manner as 
they would have been entitled to the possession of their 
property without paying any thing in case the ship owner 
had refused to forward them, (a) 

Foreign writers consider passage money the same as 
freight ; and Lord EUenborough (c) has said, that " except 
for the purpose of lien, it seems the same thing." Upon 
this resemblance the following case arose. The plaintiff 
agreed to convey the defendant, his family, and luggage 



(a) Hunter v. Prinsep^ 10 £. R. 
S78. 393. 

(6) Morris v. KoUn^ony 3 B.&C. 



206. per Holroyd, J. S. P. Reid v. 
I>ar6^, 10 E.R. 144. 
(c) 5E.R. 321. 
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from Demerara to Flushing. In the course of the voyage, 
his vessel was taken by an English brig and brought into 
Plymouth. The defendant and his family were set at 
liberty, and their luggage restored. And the action was 
brought to recover the passage money for so much of the 
journey as was performed at the time of the interruption ; 
upon the principle that the defendant had accepted his own 
liberation, and his lu^age, at Plymouth, and did not re- 
quire the plaintiff to carry him on to the end of his journey, 
which, it was contended, was sufficient foundation for a pro- 
mise to be implied. The vessel and cargo had been libelled in 
the court of admiralty for condemnation, but no decision as 
to the vessel, which was claimed by a British subject as his 
property, had taken place at the commencement of the 
suit. Upon which fact the case was ultimately decided, 
and the action, which presumed the freight to be in the 
plaintiff, was held to have been prematurely* brought, 
*' pending the discussion of these rights in a court which 
has not only competent but exclusive jurisdiction over 
the question of prize, and which has power to deal with 
the freight as it thinks proper. Pending the suit in the 
admiralty, no person had a right to restore the passen- 
ger's luggage, which in strictness was as much subject 
to the question of prize as the ship and cargo ; and the 
mere restoration of it, de facto, by an unauthorized hand, 
cannot affect the right of the captors pending the suit." (a) 
From what has been said with regard to the necessity 
of an acceptance whereon to ground a promise, it follows, 
that no contract can be implied in a case where the goods 
have been lost by shipwreck, or captured by enemies or 
pirates. (6) But for such as are saved from shipwreck^ 



(a) xMnlloy v. Backefy 5 E. R. 316. (ft) 2 Burr. 890. 
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the mast^ shall be paid freight, he condacting than to the 
place appointed. The option reserved to the captain, 
when his ship becomes accidentally disabled in its voyage, 
is subject to this restriction, that there should be no fault 
in him ; and it is derived from the fourth article of the 
laws of Oleron, which is as follows : (a) " If a vessel be 
rendered unfit to proceed in her voyage, and the mftriners 
save as much of the lading as possibly they can ; if the 
merchants require their goods of die master, he may deliver 
them if he pleases, they paying the freight in proportion 
to the part of the voyage that is performed, and the costs 
of the salvage : but if the master can readily rq^air his 
ship, he may do it ; or if he pleases, he msiy Jreight anodier 
ship to perform his voyage/' And it appears from the 
following case, that if the merchant refuse to place his 
goods on board the ship so provided by the master, he be«* 
comes liable to pay the whole freight. 

A ship laden with tobacco, and chartered to Glasgow, 
was cast away at a very short distance from thence, at 
Youghall in Ireland, and 173 hogsheads of the tobacco were 
saved. The ship-owner immediately provided anotiier 
vessel, and gave notice thereof to the proprietors of the 
goods. A portion of these which had been insured, was 
at the time of the shipwreck given up to the insurers, 
who, instead of lading the same on board this vessel, 
to be conveyed, according to agreement, to Olasgow, 
carried it away to Bristol. And it was held, that th^ 
proprietors of the goods which had been so taken by 
the insurers, were liable for the whole freight. The 
s^ent of the owners of the remainder of the cargo was wil- 
ling to have placed it on board the ship thus provided, if 
the master would have signed fresh bills of lading to Glas- 

(a) Burr. 890, cited by Lord Mansfield. 
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gow ; and upon a refusal to accede to this^ the agent sent 
it thither by another vessel, where several . hogsheads 
were found to be so much damaged, that they were not 
entered at the custom-house, but burnt at the King's scales 
there : and it was decided, that the merchants were liable 
for freight j?ro rat& itmerU, for such of the goods as were 
brought to Glasgow, notwithstanding some of them were 
found damnified and burnt there, (a) 

The merchant, however, cannot be compelled to accept 
his goods at any place except that to which they were 
destined. They may be so deteriorated by tempest, leak- 
age, or other accidents, to which all marine adventures are 
subject, as not to be worth the freight pro raid, in which 
cases the proprietor may abandon them. However, '' he 
shall not,'' says Lord Mansfield, '^ take some and abandon 
the rest, and so pick and choose what he likes, taking that 
which is not damaged, and leaving that which is spoiled 
or damaged. If he abandons all, he is excused freight ; 
and he may abandon all, though they are not all lost." (b) 
And even at the port of delivery the merchant is not bound 
to accept his goods, burdened with the additional expence 
of salvage ; but whether he can abandon there for freight 
alone, is a matter undecided in our law ; but the practice 
for the merchant in this country has been, never to insist 
on such a right, (c) Upon this point there is the follow- 
ing passage in the work of Beawes. 

" If freight be taken for a hundred tons of wine, and 
twenty of them leak out, so that there is not above eight 
inches from the bulge upwards, yet the freight becomes 



(a) Luticidgey.Grey, Heard in 
the House of Lords in 1736. See 
Burr. 885, and Abbott on Ship- 
ping, 307. 

(6) Burr. 888. 



( c ) See further on this subject, 
Abbott on Shipping, and the opi- 
nions of Valin and Pothier there 
cited and compared, 394 et seq. 
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due ; but if they be under eight inches, some conceive it 
then to be in the election of the freighters to fling them 
up to the master for freight ; but most think otherwise ; 
for if all had leaked out (if there was no fault found in the 
stowage by a survey from the Trinity House), there is no 
reason the ship should lose her freight, for the freight arrises 
from the tonnage taken ; and if the leakage was occasioned 
through storm, the same perhaps may come into an ave- 
rage." (a) It appears from the case of Lutmdge v Grey, 
that it matters not to what degree the goods are damaged, 
even if they are so spoiled as to be burnt at the king's 
scales instead of being entered at the custom house ; still, 
if the owner accept them, he must pay the freight, and he 
cannot set off the amount of the damage incurred against 
the price of the freight, though it exceed the same, or was 
occasioned by the negligence of the master and crew, but 
he must bring a distinct action ; for the master is not 
bound to part with the goods till after he is paid his 
freight, (fi) 

With regard to this action for damage suffered^ in the 
voyage, it is hardly necessary to observe, that if the dete- 
rioration arose from the perishable nature of the commodi- 
ties themselves, from natural decay, from the fault of the 
plaintiff's agents, from the act of Ood, from public ene- 
mies, or from any of the causes provided against by the 
particular contracts between the parties, the defendant 
will be excused. And the merchant in these cases is 
bound to receive the goods when they are brought to the 
port of delivery, and to pay the freight of them, (c) 



(a) Beawes, Lex Merc. 192. 
Boyce v. CoU, Hil. 26, 27 C. II. 
B.R. 

(6) David8any,Gwynne, 12 E.U, 



881. 303. Shields v. Dacis, 6Taun. 
66. 

(c) Abbott on Shipping, 294, cit- 
ing Guidon. 
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Sect. 6. — Illegal Contracts, 



It is an answer to an action for freight, that the voyage 
in respect of which it is claimed was illegal for *' ex 
turpi causa non oritur actio ;" or, in the elegant paraphrase 
of Lord Mansfield, ** justice must be drawn from pure 
fountains." An order of council^ permitting the con- 
signee of goods coming from an enemy's country without a 
license, to land them here, on condition of immediately 
re-exporting them, does not so legalize the voyage as to 
enable the master of a ship to recover his freight, (a) It 
has been held that it is illegal for the commander of one of 
his Majesty's ships of war to carry on board her on freight 
the bullion of private merchants, without an order from an 
authority competent to command him to perform that ser- 
vice, (i) However, in a later case (c), Gibbs, C. J. in allu- 
sion to this decision, said that he would not now pronounce 
that such a transaction was illegal. If the captain be 
paid his freight on an illegal voyage, for goods which are 
lost or damaged, he is answerable for them, in case the 
owner of them was not privy to the illegality (c) ; and on 
the oflier hand, if (d) a freighter, by loading prohibited or 
unlawful goods occasion the ship's detention, or otherwise 
impede her voyage, he shall pay the freight contracted 



(a) MuUer v. Gemon, 3 Taun. 
394. Blanck v. Solly, 1 Moore, 531. 

(&) Brisbane v. Davies, 5 Taun. 
143. 



(c) HatchweU v. Cooker 6 Tann* 
681. 577. 2 Marsh. 293. S. C. 

(d) Beawes, Lex Merc. 191. 
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and agreed for. Where the captain (a) receives on board 
goods prohibited to be exported from a foreign country, as 
coin from Portugal, the freight is earned for the carriage 
thereof to England ; for although the exportation of coin 
be prohibited by the laws of Portugal, yet the importation 
of it into this country is allowed by our laws, and so 
the trade is lawful here. 

This illegality is, however, never presumed. On the con- 
trary, every thing must be taken to have been legally done 
till the contrary is proved, (b) An action was brought 
against a carrier, for losing a parcel containing some bank- 
notes, stamps, and a letter. For the defendant it was said, 
that the st. 42 G. 3. c. 81. s. 6. made it illegal to send a let- 
ter in a parcel, and that the plaintiff therefore could not re- 
cover. But tliere is a proviso in that section, that it shall 
not extend to any letter concermng goods, sent by a com- 
mon carrier to be delivered with the goods to which it 
relates. And the Court held, that inasmuch as illegality 
is never presumed, the defendant should have given primd 
fade evidence that the letter did not concern the stamps 
with which it was sent, (a) In a very late (c) case, the de- 
fendants, who were common carriers, were sued for the non- 
deUvery of a parcel containing lace, entrusted to them for 
conveyance from Dublin to Liverpool. In their defence 
they relied on the 46 G. 3. c. 87. s. 1. and insisted that, 
pursuant to the requisites of that act, the plaintiff was 
bound to prove that due entry of the goods in question had 
been made with the proper o$cer of the customs, or that a 
warrant or licence was had and obtained from such officer. 



(a) Abbott on Shipping, 95. 
Boucher v. LawsoHy Rep* temp. 
Hardwicke, 85. 194. 



(6) Bennett v. CUmgh, IB. & A. 
461. 

(c) SUsons ▼. Dixon, 6 B. & C* 
758. 
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But the Court over-ruled the objection, saying that the pre- 
sumption always is^ that the party complies with the law ; 
that the means of proving the contrary were in this case 
within the power of the defendants, if the facts were as 
suggested ; and as no proof was given that the goods were 
not duly entered^ that ground of defence failed. 
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CHAPTER III. 



Sect. 1. — Average. 

There is one right remaining still to be considered which 
belongs to the ship-carrier in respect of his freight, in com- 
mon with all those who, having merchandizes on board his 
ship, are interested in the voyage. This right arises from 
the provisions of the marine law in cases of jettison, and it 
creates a claim in his favour, on the adjustment of the aver- 
age, for the freight he would have earned had there been 
no necessity to eject any part of the cargo. In order to 
discover in what cases it may be exacted, it will be neces- 
sary to point out very shortly the reasons, the origin and 
the present state of the law of general average. 

Average and contribution are synonimous terms in ma- 
rine cases, and signify a mean proportion of loss between 
the owners of goods thrown overboard in a storm (in order 
to preserve the remainder, with the ship and lives of the 
men,) and the proprietors of those that are saved, and of 
the vessel, (a) And as ships in their voyages are exposed 
to storms, and often saved from perishing by casting goods 
overboard to lighten them, it has therefore been always 
allowed, and is justified both by law and custom ; and in 
case of any imminent danger any thing may be thrown 
away to evade it; though as heavy goods seem most 

(a) Beawes, Lex Merc. 242. 
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likely to answer the purpose^ and are generally least in 
value, they should be first destined to destruction, (a) 
As the common law looks upon the goods or cargo as a 
pawn or pledge for the freight, so the marine law re-^ 
gards them likewise as a security for answering any 
average or contribution, and that the master ought 
not to deliver them till the contribution is settled, th^ 
being tacitly obliged for the one as well as for the other. (6) 
Accordingly, where there are many consignees, it is usual 
for the master, before he delivers the goods, to take a bend 
from the different merchants for payment of their portions 
of the average when the same shall be adjusted, (c) It is 
a rule that there shall be no contribution but where the 
ship survives the impending danger, for it is the price of 
temporary safety or of deliverance, (d ) And if, being thus 
preserved, and continuing her course, she should afterwards 
be lost, the property saved from the second accident shall 
contribute to the loss sustained by those whose goods were 
cast out on the former occasion, (e) 

It is said that three things must concur in order to 
legalize the throwing overboard of goods, (a) 

First J that what is so condemned to destruction be in 
consequence of a deliberate and voluntary consultation 
held between the master and men. 

Secondly f that the ship be in distress, and that the sacri- 
ficing a part be necessary in order to preserve the rest. 

Thirdly f that the saving of ship and cargo be actually 
owing to the means used with that sole view that is, 
that the sacrifice must at least be the apparent cause of 
extricating the vessel, {f) 



(a) Beawes, Lex Merc. 242. 

(fr) Ibid. 244. 

(c) Abbott on Shipping, 862. 



(<2) Beawes, Lex Merc. 243. 
(tf) Park on Insurance, c. 7. 
(/) Stevens on Average, p. 15. 
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Also by the laws of Wisbuy (a) it was necessary to 
consult the owner of the goods or the supercargo; and if 
these would not consent^ the merchandize might still 
be ejected, if it appeared necessary to the rest of the 
people on boards or according to the consolato del mare, 
if approved of by the master and crew, who are presumed 
to have more experience in maritime affairs than the mer^ 
chants, because eveiy one is most learned in his own trade 
or calling. (6) With whatever rigour these regulations 
may be enforced in foreign courts, they are considered in 
the English law^ as being rather founded in prudence in 
order to avoid dispute^ than in necessity; for it may 
often happen that the danger is too urgent to admit of any 
deliberation (c); so that where the necessity is apparent 
from other causes, goods may be brought into an average 
though these preliminaries may have been disregarded. In- 
deed; when it is considered that the sacrifice of any portion 
of the cargo is only to be resorted to in the season of im- 
minent peril; and that acts of consultation and deliberation, 
to be effective, require a composure of spirit and a pre- 
sence of mind generally inconsistent with the sense of 
immediate danger, it will cease to be a cause of wonder 
that few cases of strict legal average have occurred, and 
that in those few, from a too strict and scrupulous adher- 
ence to prescribed forms, there has existed a suspicion that 
the necessity was not so urgent as to justify the jettison. 
Targa, a magistrate of Genoa, (the author of Ponderazione 
sopra la contrattazione maritima,) says, that during sixty 
years of his practice, he had known only five cases of 



(a) Park on Insarance, c. 7. I (c) 1 E. R. p. 228. fir Lord 

(b) SteyenaonAyerage9ll,12. [ Kenyon. 
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regular jettison, all of which were suspected of fraud, be- 
cause the forms had been too well observed, (a) 

The origui of average is of very ancient date, for it has 
a principal place in the laws of Rhodes, which were, it is 
said, formed and promulgated nine hundred years before 
the Christian eera, and were afterwards adopted by Jus- 
tinian into his Digest, (b) They provide that if goods be 
thrown overboard in order to lighten a vessel, the loss sus- 
tained thereby shall be made good by the contributions of 
those who have benefited by it. (c) The writers on this 
subject have extended this rule of the Rhodian, law, first, 
to all goods sacrificed as the price of safety ; and, secondly y 
to the expences necessary for the attainment of safety. 

Under the word goods is included whatever is ejected for 
the common safety ; whether it form part of the vessel, or 
of the cargo. Consequently, it comprises the tackle, fur- 
niture, boat, ammunition, guns, and masts of the vessel, in 
ease they should be cut away, and thrown overboard ; bat 
they must be thrown, or removed, by the agency of man, 
not washed overboard, or blown away by the violence of 
the storm ; for, saith Mr. Abbott (d), the broken tools of 
an artificer are not to be made good by his employer. If 
the vessel be run on a rock, a shallow, or a strand, and 
goods be thrown out, in order to raise it ; or if it be pur-^ 
sued by an enemy, and is gained upon, in order to acceler^ 
ate its flight, (e) ; or if the vessel is rendered unmanage- 
able in a storm, on account of the quantity of goods on 
board, and it is relieved of a portion of them, the losses 
may be brought into an average ; but, in all these cases 



(a) Stevens on Average, 32, cit- 
ing Emerigon, torn. 1. p. 605. 

(6) Stevens on Average, p. 4. 

\c) Dig. 14. 2.1. Lege Rl^odi^ 
cavetnr ut, si levandae navis gratis 



jactns mercium factus sit, omniom 
contributione sarciatur quod pro 
omnibvs datum est. 

(d) Abbott on Shipping, 84S. 

(«) Ibid. 344. 
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there must be no fault in the master ; for if in the first, his 
ignorance drove the vessel on the rock ; or^ in the second, 
caprice, impatience, or idle fears, were the motives of his 
conduct; or/ in the last, there had been too large a cargo 
on boaid, as if the master had laden her above the birth- 
mai*k (a), or stowed the goods on deck without the consent 
of the merchant (6), it is customary, by the marine lawsj 
to have no contribution made, but satisfaction is due. from 
the ship, its masters or owners ; but, if goods got on deck 
for the purpose of jettison, or to ease the ship when 
in distress, be washed off, this is to be treated as a jet- 
tison, (c) 

With regard to the boats, it is said, that they must be 
cut away from the ring bolts, to which they are lashed 
upon the deck, and throvm overboard ; for, if outside the 
ship, they are in the same situation relative to the loss, as 
goods which are on the deck, and their value must contri- 
bute to a general average, though it cannot be demanded 
in case of loss. If, however, they were properly lashed to 
the quarters, it is customary to consider the loss as a gene- 
ral average ; but not so when they are suspended over the 
ship^s steruy that being considered an insecure place for a 
boat. (J) Also, as the thing for which compensation is 
claimed, must be ejected by the act of man, no right to it 
will arise for the loss of slaves ; for, although contribution is 
payable in respect of them, when saved, because they are 
a species of merchandize, yet, humanity forbids that they 
should be thrown into the sea for the purpose of lightening 
ihe vessel, (e) It makes no difference that at the time the 
act of jettison was done, the vessel had been captured, and 



(a) Beawes, Lex Merc. 244. 

(b) Abbott on Shipping, 355. 
(<?) Stevens on Average, 13. 



(d) Stevens on Average, 16. 

(e) Emerigon, torn. 1. p. 610. 
646. 
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was in the hands of an enemy, but, if it was necessary for 
the preservation of the ship and cargo, the same may be 
brought into an average, after a recapture, (a) » 

As a corollary from this rule of the Rhodian law, it is 
held, that, if in the act of jettison, or in order to accom- 
plish it, or in consequence of it, other goods in the ship are 
broken, damaged, or destroyed, the value of these may be 
included in the general contribution. So, if the sides of 
the ship be cut away, in order to facilitate the operation, (b) 
It has been said, that nothing would be allowed for slaves 
thrown overboard ; for no legal right can be grounded in an 
act of such cruelty ; yet, the reason for this cannot apply 
to slaves accidentally wounded, or killed, in the performing 
an act of jettison ; and, as they are considered as part of the 
cargo (c), in respect of which, when saved, contribution is 
payable, and, as in the event of merchandize so injured, 
compensation is due, perhaps the same law ought to go- 
vern each of these cases, and the loss resulting from such 
an accident, ought to be supplied out of the general contri- 
bution. The damage, however, must proceed from the act 
of man, and not be caused by the violence of the storm, or 
the force of the winds. Therefore, all that has been said re- 
garding goods washed overboard, will apply, equally, to mer- 
chandize wetted, or cargoes of salt or sugar diminished or 
spoiled by the waves breaking over, or by the leakage of the 
vessel ; and, although contribution is to be made, if the main- 
mast be cut down for the general safety, yet, if by crowding 
too much sail, when pursued by an enemy, it be blown down, 
it is otherwise, for that is the act of the storm, (d) 



(fl) Price V. Noble, 4Taun. 123. 
(6) Abbott on Shipping, 346. 
(c) 4 T. R. 211. per BuUer J. 



(d) Covington v. Roberts, 2 B. & 
P. N. R. 378. 
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Sect. II, — When Goods are sacr^cedas the Price of Safety. 

Where a pirate takes part of the goods to spare the 
rest, this comes into a contributioa ; but it is otherwise, 
if he takca it by violence, and, being satistied, leaves the 
rest ; for, in that case, the property taken is not the price of 
safety to the residue, (a) If a lighter, skiff, or the ship's boat, 
into which part of the cai^o is unladen, to lighten the ship, 
perish, and the ship he preserved, contribution is to be 
made, but, if the ship be cast away, and the lighter, boatj 
or skiff, be preserved, no average is to be had, for this rea- 
son, because the safety thereof is not purchased by the 
loss of the ship, (a) Also, the cutting from, or slipping from 
anchors, to avoid running ashore, or on a rock, or being 
run foul of by other ships, or when there is a collision, for 
the purpose of getting clear, as well as the sails, ropes, and 
other materials, cut up, and used at sea, for the purpose of 
stopping a leak, or to rig jury-masts, or for any cause where 
the general safety appears to require the sacrifice, are all 
subjects of contribution. (A) 



Sect. 3, — When the Expenses necessary for the Atlattimetit 
of Safety are General Average. 

If, to prevent shipwreck or capture, it be necessary to 
run the ship into a harbour, not the place of her destination, 

(a) Beawei, Lex Merc. 244. 

ib) Stevens on Average, 15, 17. Birkley v. Prttgrmt, 1 E. R. 220. 
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and which cannot be entered without discharging part of 
her cargo, this, as well as the expense of getting her afloat 
(if on shore)^ are general average. But when it is neces- 
sary to lighten the vessel, in order to enable her to enter 
her port of destinatiorif there shall be no contribution for 
these charges ; for the master, who knew or ought to have 
known the capacity of the port to which he was bound, is 
in fault for having laden her too heavily, {a) The sum 
awarded or agreed to be paid to ships, boats, and pilots^ 
for bringing a vessel when at sea in distress into port, and 
for rendering assistance generally, are to be numbered 
among the claims to which all who are interested in the 
adventure are subject, (b) It is the same with regard to 
the salvage payable to men of war, and to privateers, for 
recapture from the enemy, (c) The salvage fixed by law 
to be paid on the recapture of British property by king's 
ships is one-eighth, and by a private ship of war, one 
sixth of the true value of the property so retaken from the 
enemy, (d) 

It has been shewn (e) that whatever is lost or broken by 
the actual. force of the storm is not to be included in an 
average, but only such things as have been damaged, de- 
stroyed, or otherwise affected by the act of man for the 
general safety, in consequence of the storm. This distinc- 
tion must be kept in mind in treating of the expences in- 
cidental to the attainment of safety; for as the best 
writers have thought differently on this part of the sub- 
ject, I shall attempt to extract from them such positions 
as seem most consistent with the origin and principle of 



(a) Stevens on Average, 25, citing 
Pothier. 
(6) Ibid. 27. 
(c) Ibid. 28. 



(d) 43 Geo. 3. c. 160. $39. 
{e) Ante 161, and Beawes, Lex 
Merc. 161. 243. 
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gross average, and to make some deductions, as corollaries, 
from the positions in which they agree, and from which 
their different opinions diverge. 

If a ship be brought into a port to repair the damage 
sustained in a storm, that this shall come into an 
average, according to the distinction above mentioned, 
is admitted on all hands ; so that if the storm itself cause 
the damage, it falls on the owner. This is not dis- 
puted ; and if, in order to repair it, pilotage, anchorage, 
and other charges are incurred, these being all incidental 
to the first necessity, it seems just that they should be 
defrayed by the same party. If, on the contrary, the ne- 
cessity to refit arise from the cutting away the masts, 
anchors, cables, or other portions of the ship, by the crew, 
for the preservation of the same, the text writers agree that 
the costs thereof must be borne equally by all the parties 
interested in the adventure, and there appears no equitable 
reason for absolving them from any other expense naturally 
resulting from the injury so inflicted on the vessel, in order 
to ensure its safety. And as, in the words of Mr. Abbott (a), 
the accessary should follow the nature of his principal, if 
it is necessary to unload for the purposes of repair, the ex- 
penses of unshipping, warehousing, and reloading, during 
each of these delays, should be borne by the owners of the 
ship, or defrayed by general contribution, according as the 
original cause of the damage \yas the act of the storm or 
of the crew. And the case of Birkley v. Presgrave (b) 
seems particularly to support this view of the subject. 
That was an action by the ship-owners against the owner 
of part of the cargo, for a contribution in respect of some 
ropes (the hawser ends and tx)wing lines), which were 



(a) Abbott on Shipping, 350. 
(6) 1 East R. 220. 
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broken by a storm ; of the cable, which was cut for the 
ship's preservation ; and of charges incurred by the mas- 
ter in the employment of men to prevent the cargo being 
wetted by the sea. Lord Kenyon said, *' all ordinary 
losses and damage sustained by the ship, happening im- 
mediately from the storm or perils of the sea^ must be 
borne by the ship-owners." Accordingly, for the hawser 
ends and towing lines, which were broken by the storm, 
they recovered nothing ; but for the cable that was cut, and 
the wages of the men employed by the master to pre- 
serve the cargo, they had a verdict. 

It is said (a), although it is a question undecided in our 
courts (fr), '^ that the charges of unloading a ship to get 
her into a river or port, ought not to be. brought into a 
general average, but when occasioned by an indispensable 
necessity to prevent the loss of ship and cargo ; as when a 
ship is forced by a storm to enter a port to repair the 
damage she has suffered, if she cannot continue her voyage 
without an apparent risk of being lost ; in which case the 
wages and victuals of the crew are brought into an averagie, 
from the day it was resolved to seek a port to refit a vessel 
to the day of her departure from it, with all the charges of 
unloading and reloading, anchorage, pilotage, and eveiy 
other due and expence occasioned by this necessity." 

With great deference to such a writer, it may be remarked 
upon this passage, that if ^ ship is not sea-worthy when it 
sets sail, and is so disabled by a slight gale, that for its 
safety it is necessary to unload for the repair thereof, these 
expenses, and those collateral to them, must be defrayed 
by a general contribution, if this doctrine were admitted to 

(a) Beawes, Lex Merc. 245. 

(h) 2 T. R. 414. per Buller. 4 M. & S. 149. 
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the letter^ although the ship-owner is bound, even when 
there is no charterparty, to provide a vessel, which, without 
any extraordinary accident, could perform the voyage, (a) 
But even if the vessel were sea-worthy at first, it seems, 
that on the principle on which average is allowed^ before it 
is granted, the cause of this indispensable necessity men- 
tioned by Beawes should be examined ; for it might be 
that the mast or rigging of the vessel had been blown 
down, in which case, though the necessity of repair is 
palpable, it has been shewn (6) the loss would fall on the 
ship-owners ; and it would be strange to say, that though 
the expense of repair falls on the ship*owners, yet if it be 
necessary to unload for this purpose, all the charges col- 
lateral thereto shall come into an average ; whereas, if the 
distinction above mentioned be attended to, and it be disco- 
vered whether this indispensable necessity was the imme- 
diate effect of the storm, or caused by the crew, no such 
contradiction or inconsistency will exist, and the rule of 
decision will be plain, simple, and accordant with the prin- 
ciples on which this right is founded. 

According to this doctrine, the case (c) of Power v. Whit* 
jnore seems to have proceeded ; and the distinction I have 
taken is also noticed there. That was an action on a poUcy 
of insurance. And one point in the case was, whether the 
wages and provisions of the crew, while a ship remained in 
port whither she was compelled^to go for the safety of the 
ship and cargo, in order to repair a damage done by tempest 
alone, were the subject of general average. Lord Ellen- 
borough said, that ^* the language of Beawes in the pa&-. 
sage cited," which is the same that I have been consider- 



(a) Amies v. Stevens, 1. 8tr. 
127. 



(b) Covington v. Roberts, 2 B. & P. 
N. R. }78. 

(c) 4M.&S. 141. 149. 
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mg, ^'was very loose; and that the same doctrine was 
noty he believed, to be found in other writers of equal au- 
thority. General average must lay its foundation in a 
sacrifice of part for the sake of the rest ; but here was no 
sacrifice of any part by the master, but only of his time 
and patience ; and the damage incurred was by the vio- 
lence of the wind and weather. That this was not like 
the case recently before the Court, where the master 
was compelled to cut away his rigging in order to pre- 
serve the ship, and afterwards put into port to repair 
that which was sacrificed ; and still less was the damage 
incurred while standing out to sea, an object of contribu- 
tion." The case alluded to by Lord EUenborough was 
that of Plummer v. Wildman (a), in which the expense of 
unloading was claimed as general average. Le Blanc, J. 
VEL accordance widi the doctrine that collateral charges 
must partake of the nature of the first charge, said, in 
pronouncing his opinion, '' that the unloading may be ge- 
neral average, if it were necessary in order to repair the 
ship :" there being no doufet on die bench that the ex- 
penses of repair were to be borne by a general contribution. 
And with regard to the degree of repair permitt^ to be done^ 
lest the ship owners should be benefited at the cost of the 
merchants and proprietors of the oaigo, it was held that 
so much as was necessary to the enabling the ship with 
her cargo to prosecute the voyage, and no more, should be 
brought into an average ; and in adjusting it, the benefit, if 
there be any, which resulted to die ship from the repair, 
should be deducted, and the rest be placed to the account of 
the general average, {b) If, by the colUsion of another ship, 
so much damage be suffered as to make it necessary for 
the general safety to cut away part of the rigging, and to 

(a) 3 M. & S. 482. (h) Ibid. 486. 487. 
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put into port to refit, the expences unavoidably incurred 
by such necessity may be considered as the subject of ge- 
neral average ; but the captain's expenses during the re- 
pairing, and crimpage, must be borne by the ship-owners 
only, (a) 

The damages occasioned by the storm or by the crew 
have been considered. There is, however, an intermediate 
mode of injury, proceeding from neither of these causes ; 
namely, that which is inflicted by the attack of an enemy 
or pirate. There are contradictory opinions on this point en- 
tertained by the best writers (fe), though since the case of Tay- 
lor V. Curtis, which was very fully argued, it may be consider- 
ed as settled in our law. In order to show the consistency of 
that judgment, with the decision of Pliimmer v. Wildman 
it may be worth while to remark, that the expense allowed 
in the latter case for the repair was not such as to put the 
vessel in the same state in which it was before the accident 
happened, but only so much as was necessary to enable it to 
complete its voyage ; from whence we may reasonably infer, 
that if it could have performed its voyage, though damaged, 
without refitting, no allowance as general average would 
have been granted for the deterioration of the vessel. In 
Taylor v. Curtis (c), the ship resisted with success the attack 
of a privateer ; aaid having beat her off, proceeded to her 
port of destination, and delivered her cargo in safety to the 
consignees. The damage sustained by the hull and rigging 
of the vessel,. the cost of her repairs, the expense of the 
cure of those wounded in the engagement, and the ex- 
penditure of powder and shot, were sought to be recovered 
as general average, but they were disallowed by the Court. 



(a) SM.&S. 48C,487. 

(6) Parke on Insurance, c. 7. p. 140. Abbott on Shipping, 353. 

(f ) 6 Taunt. 608. 
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" Nothing," said the Chief Justice, " in foreign jurists 
ought to govern our judgment on these points^ unless. they 
have been sanctioned by received principles^ decided cases^ 
or the general usage of merchants. But we find none of 
these lights that might guide us. We have been so long 
involved in war^ that similar circumstances must have 
been of general occurrence, and similar claims would have 
been made on the one side and submitted to on the 
other, if they were founded in law. But this has not been 
the case. These losses must therefore be taken not to 
fall within the description of general average. If, how- 
ever, it came within the principle, it would equally be due 
to the plaintiffs, though this were the first instance in 
which the claim had been preferred. The measure of re- 
sisting the privateer was for the general benefit ; but it 
was part of the adventure. No particular part of the 
property was voluntarily sacrificed for the protection of the 
rest. The losses fell where the fortune of war cast them ; 
and there, it seems to me, they ought to rest.*' The ex- 
penses of curing and attending on the officers and ma- 
riners wounded in an engagement are peculiarly provided 
for . by the legislature of this country ; and means are 
pointed out by which a distribution of money may be 
made among them, '^having special regard," saith the 
statute (a), ^' to the widows and children of such as shall 
have been slain in that service, and such as have been 
wounded or maimed." It is decided that the damage 
arising from the collision of one ship with another falls 
on the owner of the property injured (6), whether 
it be the vessel or cargo ; but if the ship be thereby so 
disabled as to be compelled to cut away its rigging, and to 



(a) 22 & 23 Car. 2. c. 11. §10. 
11&12 W. 3. c. 7. $11. 8 G. 1. 
c. 24. 



(b) Buller v. Fisher, Abbott on 
Shipping, p. 354. 
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require repairing to complete its voyage, the case of Plum- 
fner v. WUdman (a) proves that so much refitting as is ne- 
cessary for that purpose may be brought into an average ; 
and it seems to follow, by comparing that with Taylor v. 
Cnrtis, that though the loss suffered in a hostile encounter 
is to rest where it was inflicted, yet if the vessel be thereby 
rendered incapable of reaching its port of destination, 
without sacrificing a part of its cargo, and repairing, by 
analogy with the case just mentioned, the expenses of these 
may be brought into an average. 

If a ship be detained in port by order of the state, whe- 
ther the wages and expenses of the crew during her arrest 
shall be brought into an average, is a question on which 
the best writers have held different opinions* Magens {b) 
maintains that they should not ; Beawes (c) is <)f opinion 
that they should ; and Mr. Abbott (d) considers such a 
caae not to fall within the principle of the Rhodian law, 
because the delay does not proceed frmn the act of the 
master or persons belonging to the ship, nor is it for the 
general benefit. There are many eases {e) wherein mari- 
ners have sued the ship-owners for their wages during the 
detention of the vessel by a hostile power, and unless the 
owners have proved that no freight was earned, they have 
been responsible for these charges ; but whether they may 
afterwards bring them into an average, or are merely to 
deduct them from the freight earned, does not appear. In 
Sharp V. Gladstone {f) there was a hostile seizure of a 
British ship at St. Petersburgh ; the owners had insured 
the ship to one set of underwriters, and the freight to 
another set. Upon the detention they abandoned the ship 



(a) 3 M. & S. 482. 

(6) Parke or Insar. c 7. p. 142. 

(c) Beawes, Lex Merc. 245. 

(d) Abbott on Shipping, 351. 



(e) Thomson v. Rowcroft, 4 £. R. 
38. Beale v. Thomson, ib. 546. 
Bi'own Y. MUner, 7 Taun. S19i 

(/) 7 E.R. 24. 
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and the freight to the respective insurers of eftcb, who paid 
as for a total loss. The ship was afterwards liberated, a 
cargo was taken on board, and it reeu^hed its destinaticm^ 
earning freight. It was held that the expenoes and wages 
of the crew during the detention should be apportioned to 
the several sets of underwriters accoiding to their different 
degrees of interest, and Lord Ellanborough (a) seemed to 
think that such wages and piovisicms of the cmr as w«i« 
occasioned by a hostile detrition would [coq\s under gene^ 
ral average. However, in a later decision (^b), wherein the 
costs of repairing and unloading were made good by a con** 
tribution, the Court disallowed the charge for the captain^s 
expenses during the delay necessary for that purpose, and 
intimated that that should properly fall on the ship-owners, 
and it is not easy to discover how a distinction could 
have been made, if the wages of the crew had been also 
claimed, which seems to be a very strong case, because it 
excepts from charges allowed to be general average, the 
additional expences of the captain, though both were in* 
curred at the same time, in the prosecution of the same 
purpose, and were the result of the same accident ; and 
consequently, if from their nature they were capable of 
being the mbject of general average, ought both to have 
been included therein ; but according to our law the tenor 
of the cases seems to demonstrate that this increase in the 
amount of the wages and provisions of the crew, which ia 
not volimtary, but the consequence of the enmity of a fo- 
reign state, must be a charge upon the freight. And this 
is conformable to what is said by Mr. Justice Buller (c), 
that " where a ship is detained by an embargo, the Court 



(a) 7E.R. 36. 

(6) Plummer v. WUdman, 3 M. 
& S. 487. 



(c) Da Costa w.Newnh0m,2T.R, 
414. 
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have said that the expence shall fall on the owner only^ 
and the freight shall bear it." There is indeed such a con- 
nection between freight and mariners' wages (a), the one 
constituting a fund to satisfy the other^ so that a loss of 
the former is an answer to an action for the latter, that it 
seems reasonable^ since the profit from the diminished 
charge for wages and provisions in an exceedingly speedy 
voyage . accrues only to the owners, that the increase in 
these charges, whether the unavoidable consequence of an 
embargo or a storm, should fall on the same parties. Be- 
sides, the principle on which the Rhodian law awards 
contribution is this, that the sacrifices made should pro- 
ceed from choice (6) and deliberation; but in the case of a 
hostile embargo, the crew are generally either made pri- 
soners of war (c) or detained by force, so that the time 
and labour thereby sacrificed is the result of hard neces- 
sity, and can no more be considered as yielded by choice, 
than when the mast or rigging of a vessel is blown down 
by the violence of the storm (d), but each misfortune is 
produced by an external overpowering force. But if the 
ship be captured or detained in port, and the crew be set 
at liberty, and the mariners, instead of availing themselves 
of their liberty, remain on board to take care of and reclaim 
her, and succeed therein, this seems to be a voluntary sa- 
crifice of their time and trouble for the general safety, and 
in it they are as much directed by their choice as when 
goods are thrown overboard or rigging cut away to pre- 
serve the vessel (e), and in such a case it is the opinion of 



(a) Becde v. Thomson, 4 £. R. 
C62. 4 £. R. 43. Brown v. MUner, 
7 Taun. 319. 

(6) Beawes, Lex Merc. 242. 
Parke on Insurance, tit. Gross 
Average. 



(c) 4 E. R. 561. 

(d) Covington v. Roberts, 2 B. ^ 
P. N.R. 378. . 

(e) Berkley v. Presgrave^ 1 E.R. 
220. 
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Beawes (a) and of Magens (fe), that not only the charges 
of such reclaiming shall be brought into a general average, 
but the wagQS and expenses of the ship's company during 
her arrest and from the time of her capture, and being dis- 
turbed in her voyage ; for the crew remained on board to 
take care of the vessel, whilst they were endeavouring to 
reclaim her, and these charges were occasioned with the 
sole view of recovering the ship and cargo for their pro- 
prietors. 

If a ship be taken by enemies or pirates, and the master^ 
to redeem it and cargo, promises a certain sum of money 
for which he becomes pledge or captive in the hands of the 
captor ; in this case he is to be redeemed at the expence of 
the ship, lading, and money (if any on board), all being 
obliged to contribute for his ransom according to each 
man's interest, (c) And in this single instance sailors 
must contribute in respect of their wages, (d) This can 
hardly happen with regard to any ship belonging to an 
English subject, for the legislature (e) has prohibited the 
ransoming of such ships, and declared all agreements en- 
tered into for that purpose void in law: and a penalty 
attaches on all persons making such contracts for ran- 
som. But as this statute contains an exception of those 
cases of extreme necessity wherein ransom may be al- 
lowed by the Court of Admiralty, it has been thought 
necessary to mention here, the parties who are bound to 
contribute thereto. 



(a) Beawes, Lex Merc. 245. 
(6) Parke on Insurance, c. 7. 
p. 141. 
(c) Beawes, Lex Merc. 244. 



(d) Abbott on Shipping, 357. 

(e) See 46 Geo. 3. C.72. 8. 16, 17, 
and 18. 



av .-j»< 



174 RIGHTS OF 



Sect. 4. — On the Contributory Interest. 



Having treated of those cases in which a contribution 
may be claimed, it remains to shew the manner of proceed- 
ing therein; so that the amount of the losses may fall 
equally on all those concerned in the adventure^ according 
to their different degrees of interest. The average ought 
regularly to be adjusted at the place of the ship's destina- 
tion, or delivery of her cargo, (a) The shipper of goods, 
tacitly, if not expressly assents to general average^ as a 
known maritime usage, which may, according to the events 
of the voyage be either beneficial or disadvantageous to 
him. And by assenting to general average^ he is under- 
stood to assent also to its adjustment^ and to its adjust- 
ment at the usual and proper place, and by consequence 
to the usage and law of that place at which the adjustment 
is to be made. There is no general rule acknowledged 
by commercial nations to regulate the mode of proceeding 
in their calculation, but on the contrary, almost every 
country has a method of adjustment peculiar to itself. In 
some states, the goods thrown overboard are valued at 
their invoice price ; in others, this is made to depend on 
this distinction^ whether the ship was nearer its port of 
embarkation or destination at the time they were ejected. 
In France, and many of the continental states, contribution 
is made in some cases for the whole, in others for a moiety 

(a) Sifnonds v. White, 2 B. & C. 811. 813. 
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only of the value of the ship and of the gross freight, (a) 
According to the law of England, when the adjustment is 
made at the conclusion of the voyage, the value of the 
ship, the goods saved, and the (6) freight earned, are cal- 
culated at the port of delivery, and charged with the pay- 
meat of average in respect of the damage sustained, the 
goods thrown overboard, and the freight that would have 
been payable for those goods if they had reached their defr* 
tination. The ship and cargo, deducting the freight and 
expenses of carriage, are estimated according to their value 
at the place where the adjustment is to be made ; the freight 
is calculated after a deduction for wages, provisiimfl, and 
the expenses of the voyage. The principle on which 
freight is to contribute, is that it was one of the things in 
hazard at the time the sacrifice which produced the general 
average was made (c) ; out of these the (Contribution is raised. 
The damage, if sustained by any thing which has be^i 
thrown into the sea and again recovered, is estimated 
by the consequent deterioration of that commodity {d) ; 
for goods shipped in England and thrown overboard in a 
storm, if picked up by an English ship, may be recovered by 
iht owners in an action of trover {e) ; if it is sustained by the 
sacrifice of the ship's furniture, it is to be calculated at the 
expense of replacing it new, with a deduction of one-^third, 
which falls on the ship-owners, to counterbalance the ad- 
vantage they might otherwise acquire by the exchange of 
new tackle for that which had been used (f), and the worth 
of the goods lost is discovered by the price they would 



(a) Abbott on Shipping, 366* 
(6) WiUiams v. London Assurance 

Company, IM.&S. 318. 
(c) 4 M. & S. 159. per Lord £1- 

lenboroQgh. 



(d) Beawes, Lex Merc. 244. 

(e) Tucker v. Cappes, 2 RoU. R. 
498. 

(/ ) Abbott on Shipping, 858* 
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have fetched, if they had been delivered according to the 
consignment, and sold at their destined market. 

The above method of adjustment is in conformity v^ith 
the example given by Mr. Abbott (a), when it is made at 
the port of delivery. If however, the storm, or other ac- 
cident happen at the commencement of the voyage, so that 
it is necessary to return to the port of lading to refit, and 
thereupon the average is adjusted immediately ; the cargo 
is to be valued according to the invoice price, and it seems 
the average must be calculated upon an assumption that 
the voyage will be performed, and the freight earned. (6) 
But though the ship return to its port of lading, it 
seems the master is not bound to make an immediate 
adjustment of the average, but the same may neverthe- 
less be settled at the conclusion of the voyage. In 
the case of Williams (c) v, the London Assurance Com-* 
pany, the ship was chartered for a voyage, out and 
home from London to the East Indies. Soon after leaving 
the port of London, she met a severe gale of wind, in 
which she lost her anchor and cables, and was after-wards 
driven upon a sand near the Nore, and suffered considera- 
ble damage, so that she was brought back to London, and 
unloaded; after having been repaired, she proceeded on her 
voyage, and delivered her cargo in the East Indies, and was 
in the Thames with a return cargo at the time of the trial, 
and in a situation to deliver it. The general average 
amounted to £6,742 ; and whether the freight which had 
been earned and received for the whole voyage out and home 
should contribute to it, was the question. Lord EUenborough 
said, " It is contended, the whole freight out and home is 
not liable ; but the whole was affected and might have been 

(a) Abbott on Shipping, 359. 

(6) WiUinms v. London Assurance Company , I M. 8c S. 324. 

Ic) 1 M. & S. 318. 
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frustrated by the loss^ and was eventually preserved to the 
owners by the repairs done to the ship;" and afterwards his 
Lordship added, ^' the difficulty as to the outward and 
homeward voyage seems to be removed by the consideration 
that the wht)le freight was saved by the repairs." 

The goods, to be contributory, must be destined for traf- 
fic ; for the provisions of the ship, and the wearing apparel, 
jewels, and other property of passengers, which were in- 
tended for use and consumption, and not for profit, are ex- 
empt from contributing towards this fund though if lost 
or damaged for the general safety, they become a charge upon 
it. (a) But precious metals belonging to the passengers 
must be brought into an average when transported for 
trading purposes ; and since the sacrifices of commodities 
of greater bulk have purchased their security, they are to 
be valued according to their intrinsic worth, and not in 
proportion to the space they occupied on board. As 
slaves are a species of merchandize, the proprietor of them 
must contribute in proportion to their value. Except in 
the single case of ransom and that for the purpose of 
stimulating them to make a stronger resistance, mariners 
never contribute, in respect of their wages. This rule and 
exception are derived from the same principle, namely, a 
regard for the general benefit ; for, if wages were contribu- 
tory, the mariners might retard a necessary act of jettison, 
and endanger the safety of the vessel, under a fear of dimi- 
nishing the amount of their pay. (6) 

If a master (c) of a ship lets her out to freight, and in con- 
sequence thereof receives his loading, and afterwards takes 



(a) Beawcs, Lex Merc. 243. 
Magens, 62,63. 

(b) Abbott on Shipping, 357. 



Emerigon, torn. i. p. 642. Dig. 
xiv.2.2. 3. 

(c) Beawes, Lex Merc. 244. 
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m some goods without leave of the freighters, and on a 
storm arising at sea^ part of his freighter's goods are thrown 
overboard, the remainder are not subject to an average, but 
the master must make good the loss out of his own purse. 
And if the goods so wrongfully shipped are ejected, it is the 
opinion of Mr. Abbott (a), that the freighter's cargo is not 
bound to contribute ; but the value of the goods on the 
deck mrust^ according to equity be brought into the ap- 
portionment, if saved, by the sacrifice of any other part 
of the cargo, or of the ship, (ft) 

If the cargo produce nothing, or if the charges be 
greater than the gross produce, then it should contribute 
nothing, as a person is required to pay only in proportion 
to the benefit ^received ; for if the cargo had not arrived, 
the charges would not have been incurred ; but having ar- 
rived there are no proceeds, and therefore there was no- 
thing at risk as regarded the merchant. It is on the same 
equitable principle^ that if goods be abandoned to those 
who save them, there can be no claim for salvage ; for it 
can never exceed the benefit /procured by it. (c) There is 
a difference, however, in the manner of valuing goods in an 
action against a carrier and in a <»se of average, whioh 
wiU tbe manifest fh)m the foHowing judgment of Sir James 
Mansfield, (d) ^' fit was argued hese upon the doss of a 
4irinket, which cost a very few pounds in the East In- 
xlies^, that the plaintiff was entitled to t^alculate the 
loss at an advance of £70. «or £80. per cent. ; I held that 
against a carrier as an insurer, he could only calculate the 
^vslue v£ his goods at an invoice price ; the case of .an 
insurer was fully agreed upon there." And Lawrence, J. 



(a) Abbott on Shipping, S&5. 

(b) Stevens on Average, $3. 
le) Ibid. 52. 



(d) Waldron v. Co^nAe, 3 Tuxn, 
162. 
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added^ '' That when goods are shipped upon an invoice 
the loss is calculated upon that basis ; when otherwise, 
recourse is to be had to the produce of the market." This 
mode of calculation is founded on the settled law of insur- 
ance attaching on the legal character of a carrier, which 
is that of an insurer ; it is only adopted in an 
action against him as such, and is not applicable to 
a case of general average, the intent of which is that the 
owner of goods lost should have all the profits he would 
have acquired if his merchandizes had reached their 
destined market, abating only his proportion of the sacri- 
fice made for the general safety. 

Having thus discussed the last right of the carrier, it 
remains only to be observed, that there are many nice 
distinctions not mentioned in the preceding pages, under 
which contributions may be claimed, or a contributory 
interest created. To have considered all these in their order 
would have induced a lengthened essay into the whole 
custom and practice of average, rather than what has 
been attempted in this treatise — to lay down such an 
exposition of the principles of this part of the law as is 
necessary to understand the situation of the ship-owner 
with regard to the rights accruing to him from the per- 
formance of a legal act of jettison. 
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ABANDONMENT of Goods brought by sea, 151. 
on account of damage, 152. 
of salvage, 151. 
of freight, 151. 
ACCEPTANCE, Special. See Notices of Limitation. 

of goods necessary in order, to recover freight pro ratd, 147. 
effect of on the payment of freight, 135. 
ACCIDENT, Inevitable, 
carrier liable for, 18. 
ACTIONS 

against the carrier by the consignor, 51, 52. 

consignee, 50. 

assignee of the bill of lading, 52. 
117,118. 
by the carrier against the consignor, 122. 126. 

consignee, 128. 130, 131. 
assignee of the bill of lading, 135. 
factor as holder of the bill of lad- 
ing, 137. 
ultimate appointee of the shippers^ 
136. 
ADJUSTMENT of General Average, 174. 
how made at the port of lading, 176. 

discharge, 175. 
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ADMIRALTY COURT, Jurisdiction of, 
in cases of loss by pirates, 20. 

capture and condemnation, 126, 149. 
disputes between part-owners^ 121. 
AGREEMENT. See Freight. 

special, to carry goods, 32. 36. 
ASSIGNMENT of Bill of Lading, 

transfers property in ^(aids al sfeai, 52. 
by a factor as a pledge, 87, 88. 

without a good consideration, 88. 
when it destroys consignor's right of resumption, 84, 85, 86, 
AVERAGE, General or Grctes, 
definition of, 156. 
origin of, 159. 
cargo a security fbr^ 157. 

mode of seciinrig payment of, \i^Keti th^f^ sfcre many con- 
signees, 157. 
the consultation between the master and men, 157. 

with the owner of the goods, 158. 
goods ejected or fiifMttife of S&ip Cdt away, 159, 160. 
stowed on deck, 160. 
ejected during capture, 161. 
or ship's furniture damaged by a jettison, 161. 

bythfe&to^rti, 161. 

taken by pirates, I6i, 

emptied into lighters^ 162* 

thrown out to enter thfe jtort <3»f destihation, 163. 

n^ her dfeStiiled pott, 1 63. 
bohtribiitdry, 177. 

in ca^e of tslh^liij ll^i 
slaves thrown into the sea, 161. 
expenses of unshipping, warehousing, &fci 164. 167* 
w8^esofcrew, 166. 172. 

losses in an engagemeht With ttn efatoy dt pltgLte, 168. 
curing officers diid men ivdtiftded, 169. 
coUisioil of dtie shij) With atiother, 169. 
expenses during an embargo, 170. 

df men detained by force, 172. 

volufltslrily remaining, 173. 
adjUfettheht of At t{i6 port df delivery, 175. 

lading, 176. 
in case of unproductive cargo, 178. 

BAILMENT, 

without reward, 7. 
for a reward, 8. 
fraudulent, 35^ 3d. 
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BAILEE for Hire 

liable for ordinary neglect, 8. 
BANKRUPTCY. See Stoppage in Transitu. 

of consignee, 79. 95. 
BARRATRY, 

who is owner for the purposes of, 112. 
BILL OF LADING, 

what it is, 134. 

the present form of , 133. 

their negotiable property, 52.81. 

indorsement of in blank, 82. 

to a particular person, 84. 

assignment of as a sale, 83. 

by a factor as a pledge, 87, 88. 

freight due in respect of, 132. 
BULLION, 

freight for the carriage of in the king's ships, 153. 

importation of from Portugal, 154. 

CAPTURE, 

what constitutes it, 126. 

its effect upon contracts to carry goods, 127. 
CAPTURED GO9DS, 

freight earned in respect of, 127. 
CARGO, 

delivery of to the master, 5. 

deterioration of from sea damage, 151. 

natural decay, 152.. 

part delivery of to the consignee, 96. 109. 

detainer of for freight, 102. 

stoppage of in transitu at sea, 71. 

sale of by the captain, 107, 108. 148. 
CHARTERPARTY, 

construction of , 103. 

form of, 104, 105. 

to vest the possession of the ship in the charterer, 

104. 
to retain it in the owner, 105. 

parties entitled to enter into it, 120. 

usual stipidations in, 117. 

freight due in respect of, 119. 

dissolution of by the imposition of an embargo, 126. 
COACHMASTER, 

liable for the acts of his servants, 25. 

loss of lu^age by his porter, 26. 
COMMANDER of King's Ship carrying bullion, 153, 
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COMMITTEE of the House of Commons, 33. 

feport of respecting can'iers, 34. 
CONCEALMENT of value, bow it affects the carrier, 35. 
CONDEMNATION, 149. See Admiralty Court, 
necessary to constitute capture, 126. 
sentence of by the consul of an enemy in a neutral state, 127. 
CONDITION precedent to the recovery of freight, 128. 130, 131 . 
CONSIGNEE, 

countermand of goods by, in expectation of bankruptcy, 79. 
refusal of to pay the carriage, 135. 

to accept goods, 1 35. 
where there are several, bond from for payment of average, 
157. 
CONTRACT, 

by charterparty, 119. 
by bill of lading, 132. 
verbed and implied for freight, 138. 
suspension of by an embargo, 124, 125. 
dissolution of by an embargo in the nature of reprisals, 126» 

by capture, 127. 
by the act of God, 16, 17. 
by enemies of the king, 20. 
illegality in, never presumed, 154. 
CONTRIBUTION. See Average ^ General, 
CONVERSION by a Carrier, 
what constitutes it, 76. 
demand and refusal, when evidence of, 75. 
COUNTERMAND of Delivery. See Stoppage in Transitu, 
by consignor on the bankruptcy of consignee, 69. 

when consignee was solvent, 67. 
by consignee in the expectation of bankruptcy, 79. 

DECREE 

of condemnation by the court of admiralty, 126. 149. 

by a court not of competent jurisdiction, 
127. 
of sale of the cargo by a vice- admiralty court abroad, 108. 

by ditto, on a petition of the captain, 
107. 148. 
DELIVERY. See Countermand, 
of goods to a carrier, 6. 

to the mate of the vessel, 5. 54. 
from a carrier to the consignee, 94. 

assignee of the bill of lading, 87. 
factor in possession of the bill 
of lading, 137. 
difference of by a carrier by land or by water, 91, 92. 
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DIAMONDS to be inserted in the bill of lading, 47, 48. 
DISSOLUTION of contracts for the conveyance of goods,' 

by act of the state, 126. 

by capture and condemnation, 127. 

EAST INDIA COMPANY, 

the usual contents of their charterparties, 104. 

the effect of their charterparties to transfer the possession of 
the ship, 104. 
EMBARGO, 

when the expenses of are a subject of general average, 173. 

when not, 170, 171, 172. 

when it suspends contracts for the conveyance of goods, 124, 

when it operates as a dissolution of them, 126. 

wages of crew detained during the continuance of, 171. 

remaining voluntarily to reclaim the ship, 173. 
EMBEZZLEMENT, 

by master of the ship, 46. 

ship-owners liable for, to the value of ship and freight, 47. 
EXTORTION, 

legislative checks against, 33. 

carrier liable for at common law, 32. 

FACTOR is a private bailee for hire, 8. 

how far principal is bound by his acts, 55. 87. 
cannot pledge bill of lading, 55 » 

cannot assign bill of lading without a good consideration, 88. 
cannot bind his employer's goods with the payment of his 
own debts, 101. 
FIRE on SHIPBOARD, 

carriers by water not liable for, 47. 
FRAUD, 

effect of in the bailment of goods, 35. 
FREIGHT, 

in respect of a charterparty, 119. 
a bill of lading, 132. 
implied and verbal s^eements, 1 38. 
goods lawfully eject^, 100. 156. 

spoiled or damaged, 152. 
living animals, 139. 

the lading of prohibited goods, 153,154. 
pro raid, when payable, 140. 

how to be calculated, 142, 143. 
abandonment of cargo for, 151. 
not earned till the ship has broken ground, 142. 
insurable before the ship has broke ground, 141 . 
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FREIGHT — tontinued. 

when payaUe by coDsignee, 1 35. 

by consignor, 135. 
detainer of goods for, 106. 

GENERAL SHIP, owner of is a carrier, 1. 
GOD, Acts of, 

excuse the carrier^ 16. 

must be immediate in their consequences, 18. 
GOODS. See Abandonment y Average, Freight. 

tro7er for^ when thrown overboard and picked up by another 
vessel, 175. 
HOYMEN, 

liability of, as commoii caniers, 17. 
HYPOTHECATION, 

of the cargo, 157« 

JETTISON. See Average. 

of goods stowed on deck, 160. 178. 
JEWELS, 

contribute to general average* 177. 
must be inserted in the ImII of lading, 47 , 48. 
ILLEGAL CONTRACTS, 

never presmned, bat must be proved, 154> 
INDORSEMENT, 

of bill of lading in blank, 82. 

to a particular person, 82. 
by merchant to factor, 65. 
by vendor to vendee, 51. 
transfers property in goods at sea, 52. 
INSURER, 

how far a carrier is liable as, 35. 
in cases of loss or damage, 9. 

mode of valuing goods against an insurer and a carrier, 
178 179. 
INTERMEDIATE Deliveries of Goods, 77. 
where they determine the transit, 96. 
where not, 78. 
INVOICE, when it vests the property in the consignment, 53. 

LADING. See BiU of Lading. 

LIABILITY of the Carrier. See Stoppage in Transitn. 

from whence it is derived, 9, 10. 

extent of, 9. 

commencement of, 5. 

how varied by a special acceptance, 21. 

his negligence, 24. 
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LIABILITY of the Carrier — continued. 
how varied by misfeazance, 27. 

fraud of the bailor, 35, 
eonceahnent of the value of goods, t37. 
where the value of the goods is^ unknowft to him, 41 . 
by water, how limited, 47, 48. 
LIEN, 

origin of, 100. 

6f carriers is particular at common 1^, 100. 
when it may be for a general balance, 101. 
for freight of goods on board, 102. 

is inferred from the terms of the bill of 

lading, 107. 
must be accompanied with the posses- 
sion of the ffoods, 102. 
is destroyed by parting with the goods, 108. 
cannot be revived by regaining the possession of thetn, 108. 
continues after the goods are landed at the West India 

Docks, 109. 
for passage money on goods, 148. 

does not extend to a detaining of the 
person, 148. 
LIGHTERS, 

watching of in the river Thames, 93, 94. 
contribution for goods lost in, 162. 
liability of owners thereof for damage to goods in, 16, 17. 
LIMITATION to Liability. See Noticed. 

in cases of water carriers to the value of ship and freight, 
47, 48. 
LOSS 

of precious stones by the ship-calti^i*, 47. 
of goods by fire on ship-boai^, 47. 

on land, 18. 
by inevitable accident, 18. 
act of God, 15. 
the enemies of the king, 1 9. 
ordinary lieglect bf carriers, 24. 
misfeazance, 27. 
slight neglect, 29. 

MANiDAt AtlY 16 (iarry, liable for gross neglect, 7. 
MAJORITY of Part-owners may bind the rest, Hi. 
MASTER of Ship may entet into charterparties and bind th6 

owners, 120. 
duty of, in signing bills of lading, 133. 
MATE of a Ship, receipt of gdods by on the quJiy, 53, 54. 
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MISFEAZANCE, 

what it is, 27. 

of carrier defeats notice of limitation, 28, 29. 

NOTICES of Limitation to Liability, 21. See Liability.. 
the different forms of, 22, 23. 
their effect on the liability of the carrier, 24. 
publication of, 31. 

how defeated by the act of carrier or his servants, 25, 26, 

27,28. 
of the owner, 22. 35. 
NEGLIGENCE, 

ordinary defeats notices of limitation, 27. 

OWNER of Ship, 

who is, for the purposes of barratry, 112. 

under a charterparty when in possession of ship, 1 05. 

when not in possession of ship, 1 04. 
privity of contract between him and proprietors of goods, 
110. 

PARTNERS, all liable for the agreement of one, 30. 
PART OWNERS, 48. 
PASSAGE MONEY, 

when claimed pro raid, 149. 
PAYMENT 

of freight, to whom made, under a charterparty, 122. 

bill of lading, 135. 
implied assumpsit for, 1 36. 
of wages dependant on the vessel's earning freight, 125. 
PERILS of the Sea, 20. 45. 
PIRATES, goods seised by, 20. 

contribution in respect of, 162. 
PLATE, to be expressed in the bill of lading, 47, 48. 
PORTERS, liability of coachmasters for parcels delivered by, 

26. 92. 
POSTMASTER GENERAL, not responsible as a carrier, 4. 
POSSESSION 

necessary to exercise a lien, 102. 
transferred by charterparty, 103. 

a change of name on goods in a warehouse, 94. 
PRIMAGE, what it is, 134. 
PRIVATE Person carrying Goods, 8. 
liability of, for hire, 8. 

without hire, 7.14. 
PRIVITY of Contract between ship-owners and proprietors of 

goods, 110. 
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PRIZE. See Capture. 

PROCEEDS of Sale accepted in lieu of goods, 147, 

PROPERTY 

in goods, how transferred when they are at sea, 51 . 

in ships, how transferred by capture, 126. 

RANSOM, 

prohibited by statute, 173. 

contributicm in respect of money paid as, 173. 

fraudulent purchase of ship equivalent to, 21. 
RECAPTURE, 

effect of, in cases of salvage, 163. 

freight pro raid, 142. 
upon the ship's contracts, 143. 
REFUSAL 

to carry, liability for, on tender of freight, 2. 99. 

effect of a refusal to proceed with the voyage, 147, 148. 
REPAIRS of Ship, 

when included in the adjustment of average, 164. 

how much made good by a contribution, 167. 
REPORT of a Committee of the House of Commons, 34. 
ROBBERY 

of cargo in the river Thames, 20. 

when carriers by water protected from, 46, 47. 

to what extent carriers by water liable for, 47. 

upon information given by one of the crew, 47. 

SALE of Cargo, by a court of competent jurisdiction, 148. 

upon a petition of the captain by vice-admiralty court 
abroad, 148. 
SALVAGE, in what proportions allowed to king's ships for re- 
capture, 163 
SEA- WORTHINESS unplied in the contract of the carrier by 

water, 44. 
SEIZURE, Hostile, not necessarily capture, 126. 
SENTENCE of Condemnation necessary to constitute capture, 

126. 
to transfer property, 126. 
SHIPWRECK, in case of, 

freight for goods saved from, 149, 150. 
when master may provide another vessel^ 150. 
goods saved from, when a subject of general average, 157. 

when not a subject of general average,162. 
SLAVES, 

not the subject of jettison, 160. 

when wounded or injured by a jettison, 161. 

contribution for, when saved, 161. 
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STATUTES referred to : 

3C.I. cap, 1. reformatianof (tbuaea cmtiie LMtJ's.day, 3. 

3 W. & M. c. 12. asBesBment of rates of cairi^ie, 32. 

7 G. S. c. 15. water ouiier's MiHitj, 46. 49- 

21G.2. C.28. asaeasmestofmtesof carriage, 33. 

36 G. 3. c. 86. water earner's liability, 1 8. 43. 49. 

39 G. 3. c. 58. the pwterage act, 33. 

39 G. 3. c. 69. ^ 87 & 98. W«st India DocJu, I«9. 

42 G. 3. c. 81. ^<5. Be>uliBgletit«rs4iipareds, 154. 

45 G. 3. c.6i. lien, 109. 

46 G. 3. C.72. U6. 17,18. ransom, 173. 

46 G. 3. c. 87. entry of goods with tite M&cen at oustoms, 

154. 
53 G. 3. c. 159. part-owners of Aipa, 48, ^. 
6 G. 4. c. 94. the factors' act, 57. 87, 88. 
STOWAGE of Ooods on Deck, 160. 

contribution «i re^)ect of, when saved, 178. 
STOPPAGE in Transitu, 66. 
origin of,W. 
how exercised on goods on land, 68, .69. 

on sea, 71. 
Russian law of, 73. 

obtains only between vendtH- and vendee, ^8. 
during the -poeseBHwi of Biiddle-men, 7?. 

porters, 92. 
how afiected bj -indM-see's asu^ning 4Aw 'tnU of ilading, 
81, 82. 
fectttt's pledging the -bill of ladinf , «7 . 
asrigning it wMiont a consider- 
ation, S8. 
detarmination of b^ore delivei^, €6. 

by a comptetent delivery, 91 . 
does not exist when the posseaeitm of tite riiq) is in -tiie 

vendee, 73. 
is at an end, when the goods have been resold by llie au- 
thority of the vendor, «9, 90. 
is destroyed by the possession of the consignee, 96. 
by an act eqiiivalent to possession, 94, 95. 
when any act is to be done prevk)U3-to4lelivery,'97. 
duty of ^e master iu respect of, 69. 71. 
cannot be exercised by a person who has oidy-a lien, 108. 

TmHifER 

of carriage-price necessity to maintain action for refusal to 
CHry, 99. 
recover possession 1^ a stop- 
page m transitu, -eS. 
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THAMES, custom of the River, 93. 
TRANSIT. See Stoppage in Transitu. 

detenuinatioQ of, 80. 91. 

continuance of, after a part-delivery, 97. 

when extinguished by a part-delivery, 96. 
TROVER, when it lies against the carrier, 75. 

VALUE of Goods, 

elFect of concealing it, 35. 37, 38. 

when it exceeds the amount mentioned in the notice of 
limitation, 38. 

WAGES, 

when a subject of general average, 177. 

dependent on the vessel's earning freight, 125. 
WATER Carriers. See Delivery. 

nature of their contract, 93. 

what is a delivery to, 5. 54. 

by, 91. 
WHARF, 

landing of goods upon, when no delivery, 97. 

delivery of goods to mate at, 5. 54. 



THE END. 



London : 

t*RlNTED BY LiTTLEWOOD & Co. 
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